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WISCONSIN LEGISLATION—REGULAR SESSION 1931 


Joun B. Sansorn* 


The Wisconsin Legislature, at its regular session this year, 
enacted a number of laws of general interest. It is impossible here 
to treat of it in any detail or to discuss the administrative and judicial 
problems which may arise from it. The following is a brief sum- 
mary of what appear to be the more important acts. 


STATE GOVERNMENT 


Chapter 33 creates an executive council to consist of five 
senators, five assemblymen and ten others appointed by the gover- 
nor. This takes the place of the former advisory council. In addi- 
tion to the powers of that body it may investigate any state depart- 
ment or agency, make studies of any governmental problem affect- 
ing the state and study methods for increasing efficiency. 

Chapter 361 provides for a committee on business economics 
in the executive council. This is to have an executive secretary. 
The committee is to keep in touch with business conditions in the 
state, to investigate the causes of business depressions and means 
of remedying them, upon request and at the expense of the applicant 
to make a detailed survey of any business and to give advice on the 
conduct of such business, to offer its services to any business re- 
ported by the tax commission to be operating at a loss, to investigate 
means of improving business and methods of enlarging markets for 
Wisconsin products, and to consider methods of stimulating employ- 
ment and minimizing unemployment. 

Chapter 124 creates a state regional planning committee, con- 
sisting of the state chief engineer, one member each from the public 
service, highway and industrial commissions, the state health officer, 
the director of conservation and the state director of regional plan- 
ning. The committee is authorized to make investigations, to make 
studies in river valleys, for the platting of lands outside of cities 
and villages and for the location of streets, highways and parkways, 
to co-operate with local planning and zoning bodies, to investigate, 
study, make recommendations as to and to have general supervision 
over state zoning or planning of river valleys, to conserve and main- 
tain springs, to designate lands for state parks and to make recom- 
mendations for flood control. 


*Attorney, Madison, Wisconsin; Lecturer in Law, Uuiversity of Wisconsin. 
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Chapter 179 creates the state geographic board consisting of 
the conservation director, the state geologist and the state chief 
engineer. This is given general authority over geographic names 
in the state. 


Courts 


Chapter 38 confers civil jurisdiction on the County Court for 
Washington County in cases where the amount involved does not 
exceed $50,000 and criminal jurisdiction in all cases except homicide. 

Chapter 16 repeals chapter 381, Laws 1917, confering civil and 
criminal jurisdiction on the County Court for Trempeleau County. 


PRACTICE oF LAw 


Chapter 360 restricts the practice of law without a license. It 
defines the practice of law as the appearance before any judicial 
tribunal of the United States or of any state or the giving for com- 
pensation of “professional legal advice not incidental to his usual 
or ordinary business.” The practicing of law or the holding oneself 
out as licensed to practice law without having a license is a mis- 
demeanor. Read literally the act cuts off the existing comity under 
which non-residents admitted to practice in their own state have been 
allowed to practice in Wisconsin, as defined in the act, where they 
did not open an office in this state, but this was probably not the 
intention. 

Chapter 366 admits on diploma in addition to resident graduates 
of the University Law School such graduates of “any law school 
in this state which the supreme court finds has standards as high 
as those of the University of Wisconsin.” This act takes effect 
January 1, 1932. 

Chapter 480 restores the license to practice law of Raymond J. 
Cannon, remits the costs imposed by the judgment of the supreme 
court which revoked such license, and authorizes him henceforth, 
“to exercise all the rights and privileges of a duly licensed member 
of the bar.” The approval of this act by the governor was accom- 
panied by a special memorandum. The Cannon case is very thoroughly 
reviewed in the September, 1931, issue of the American Bar Associ- 
ation Journal, 17 A. B. A. J. 561, and is also the subject of editorial 
comment in the same issue (page 594). The constitutionality of 
chapter 480, and the question of the reinstatement of Cannon if 
chapter 480 is invalid have since been argued before the Supreme 
Court. 
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PROCEDURE 


Chapter 73 amends section 327.21 by allowing an inspection 
before trial of property in the possession or control of the opposite 
party in any action involving the manufacture or use of such property. 


Chapter 146 amends section 85.05 by allowing service on non- 
resident operators of motor vehicles who were residents of the state 
at the time of the accident. By this amendment the use and oper- 
ation of a motor vehicle on the highways of this state by any person 
constitutes the secretary of state his attorney for the service of 
process in any action growing out of such use or operation. The 
right to serve on the secretary does not arise, however, in the case 
of a resident until he becomes a non-resident. 

Chapter 280 relates to enforcement of state statutes and orders. 
It provides that in case a suit has been begun in a federal district 
court and an interlocutory injunction is asked therein to restrain 
the enforcement of a statute or administrative order, an action to en- 
force such statute or order may be begun in the Circuit Court for 
Dane County. Such court shall thereupon grant a stay of proceed- 
ings under such statute or order pending the determination of the 
action in such court. This chapter is obviously intended to meet the 
provision in section 266 of the Judicial Code; 37 Star. 1013 (1911), 
28 U. S. C. §380 (1926) for a stay of proceedings in a suit seeking 
the enjoining of a state statute or order where a stay of proceedings 
under the statute or order has been granted in a state court. 

Chapter 375 seems to dispose of the question of joinder of 
liability insurance companies as defendants. It provides that in any 
action for damage caused by the negligent operation of a motor 
vehicle any insurer of such vehicle which is in any way interested in 
such action or which has any right to control it is a proper party 
defendant. A separate trial may be had on the question as to the 
liability of the insurer to the insured. 

Chapter 56 requires that all issues of fact arising in connection 
with violations of injunctions, whether presented in a civil or criminal 
proceeding, shall be tried by a jury, and that all contempt proceed- 
ings, brought for the alleged violation of an injunction, shall require 
a unanimous verdict. This does not apply to direct contempts com- 
mitted in the immediate presence of the court. 

Chapter 345 provides a method whereby a judgment debtor may 
obtain an order of court declaring his homestead not subject to the 
lien of the judgment. 

Chapter 51 is a general revision of Chapter 316, relating to the 
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sale of lands by executors and administrators. It contains a section 
validating sales made since the repeal of §§316.39 to 316.44 by 
chapter 270 of the Laws of 1929 which might depend upon such 
sections for their validity. 

Chapter 259 requires judgments assigning estates to describe 
the real estate assigned and a certified copy of such judgment to be 
filed in the office of the register of deeds. 


CRIMINAL Law 


Chapter 150 allows probation in all felonies, except: murder; 
assault armed with a dangerous weapon either when robbery is 
accomplished or attempted; kidnapping; breaking and entering a 
dwelling at night, being armed; burglary with explosives; breaking 
and entering a bank building; pandering; and abandonment of wife 
or child. 

Chapter 165 makes extortion by detectives a misdemeanor. 

Chapter 181 repeals the provision whereby the court, in an 
indeterminate sentence, might fix a term greater than the minimum, 
but still allows the court to fix it at less than the maximum. 


TAXATION 


Chapter 296 allows any county operating under the commission 
form of government to provide for a county system of assessment. 

Chapter 377, effective January 1, 1932, provides for the taxation 
of telephone companies on a basis of gross receipts instead of a net 
income basis. 

Chapter 426 imposes an estate tax upon all transfers which are 
subject to the federal estate tax, the intent of which is declared to 
be to obtain for the state the benefit of the credit allowed under the 
act imposing the federal tax. 

Chapter 427 revises the law as to the assessment and apportion- 
ment of general property taxes. It provides for the segregation of 
real property into various classes on the assessment roll. 

Chapters 448 and 453 revise the income tax law. By 1933 the 
present three year average will be done away with, and incomes 
will be assessed as of the previous year. Rates on individuals are 
increased by one-quarter of one per cent on the fourth one thousand 
dollar step, by one-half of one per cent from the fifth to the twelfth 
one thousand dollar steps, and to seven instead of six per cent on 
all in excess of twelve thousand. 
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Chapter 483 revises the law as to the taxation of freight line 
companies and public utilities. 


Pustic UTILITIES 


Chapter 183 changes the name of the railroad commission to 
public service commission. It further contains a number of pro- 
visions relating to the powers of the commission and procedure 
before it. 

This chapter entirely rewrites chapter 184 relating to securities 
of public service corporations. 

It also gives the commission power over holding companies and 
management contracts. The definition of “affiliated interests” places 
in such class those who have 5 per cent or more of voting securities, 
one or more common directors, “substantial influence” over policies, 
or are connected through blood relationship. Management contracts 
between a utility and an affiliated interest require the approval of 
the Commission. Commenting on this and similar laws in other 
states the committee on developments in the field of public utility 
law, appointed by the public utility section of the American Bar As- 
sociation, says: “Such legislation reflects a wide-spread feeling that 
state regulation, to be effective, must extend to holding or manage- 
ment company relationships. On the other hand, it raises a sub- 
stantial legal question on the dividing line between regulation and 
management.” 

This chapter also requires a certificate authorizing the trans- 
action of business by any utility which desires to operate in a new 
municipality. It gives the Commission power to require a certificate 
of public convenience and necessity before a utility extends its plant 
or adds to its system. 

A motion for rehearing before the Commission is made a con- 
dition precedent to a judicial review of its orders. Such review is 
limited to grounds set forth in the application for rehearing. An 
action to review must be begun within sixty days from action on the 
rehearing. The trial of such an action is on the record before the 
Commission with such additional evidence as may be offered. 

The Commission is given power to assess the cost of its investi- 
gations upon the public service corporation investigated. This part 
of the act has been held unconstitutional by Judge Hoppmann in 
the Circuit Court for Dane County. 

Chapter 475 makes certain corrections in, and amendments to, 
Chapter 183. 
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Chapter 50 authorizes the creation of power districts. Such 
districts may be formed by two or more municipalities, and will be 
separate municipalities. They may grant indeterminate permits for 
the operation of utilities within their limits and may acquire, con- 
struct, and operate, subject to existing restrictions, public utilities. 

Chapter 198 allows municipalities operating a water or electric 
utility to pledge the net earnings of such utility for the purpose of 
acquiring or extending such utility. 

Chapter 388 allows municipal utilities to interconnect whether 
contiguous or not. 

Chapter 314 creates the “State Public Utility Corporation of 
Wisconsin.” This is to be governed by five directors to be appointed 
by the governor. The corporation is to prepare a plan for any 
proposed power districts; to furnish advice to municipalities as to 
the acquisition and operation of public utilities, to survey the light, 
heat, water and power resources of the state and to prepare a plan 
for their development, which plan is to be submitted to the Public 
Service Commission for approval or modification; and to make con- 
tracts on various subjects with utilities or street or interurban rail- 
ways, which contracts, after examination by the Commission, are to 
be submitted to the legislature with the recommendation of the Com- 
mission. 

SECURITIES 


Chapter 300 adds a class to be known as “unclassified securities” 
to those which may be sold in the state. This class includes only 
trust certificates. Various restrictions are made upon the trust agree- 
ment under which securities are deposited, among which are the 
prohibition of a fixed return or a reserve fund, and limitations upon 
the distribution of proceeds from the sale of securities received as 
split-ups or stock dividends. The permit may be denied if it does 
not appear that the available supply of the securities to be deposited 
is sufficient so that the market price will not be materially influenced 
by purchase for any fixed trust. Permits for sale of unclassified 
securities are for one year only but may be renewed. Restrictions are 
placed upon the price at which trust shares may be sold. 


WorKMEN’S COMPENSATION 


Chapter 403 is a revision of the Workmen’s Compensation Act. 
It seems to have no changes of substance but it states in definite 
form some matters which have been merely an interpretation of the 
act. Chapter 469 supplements Chapter 403. 
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Chapter 87 makes the act compulsory as to all employers (in- 
cluding public service corporations, but excluding farmers) who 
usually employ three or more employees. Employers who have at 
any time employed three or more are subject to the act unless they 
elect otherwise. Any employer not subject to the act may elect to 
be subject to it. Employees may not elect not to be subject to it, 
except epileptics and persons totally blind, as to injuries resulting 
because of such epilepsy or blindness. 

Chapter 327, relating to rejected risks, makes it the duty of 
insurers of workmen’s compensation to accept, under certain con- 
ditions, risks which have been tendered to and rejected by any three 
members of the workmen’s compensation bureau. 

Chapter 132, relating to third party lability in compensation 
cases, repeals the election between a claim for compensation and a 
suit against a third party, and enables either the employer or the 
insurance carrier who has paid a claim, or the employee to sue the 
third party. 

Chapter 414 allows the Commission, within three years after 
an award for an injury, to set it aside and make an award for an 
occupational disease. 

Chapter 433 allows benefits to a minor dependent child to be 
assigned to the mother. It also allows the commission to reassign 
death benefits to dependents according to their needs. 

Chapter 14 constitutes, in cases of divorce, the charging of any 
portion of a child’s support to a parent, or a voluntary contribution 
toward such support, or any obligation to support the child, the 
living of such child with the parent. 

Chapter 42 makes the earning basis of a permanently disabled 
employe under thirty what he would probably earn after twenty- 
seven, with a presumption of the maximum. 

Chapter 101 increases the percentage of average weekly earnings 
to be paid in case of disability, from 65 per cent to 75 per cent. The 
rate of death benefit remains at 65 per cent. 

Chapter 210 changes the basis of compensation for major dis- 
abilities so that the number of payments instead of the amount of 
payments varies with the degree of disability. It also reduces by 
2% per cent for each year above fifty, the periods of payment for 
such disabilities. 

Chapter 161 makes the terms “employer” and “owner” as used 
in the Industrial Commission Act cover all public and quasi-public 
bodies. 
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ARCHITECTURE AND ENGINEERING 


Chapter 486 provides for the licensing of civil engineers. The 
present board for the regulation of architects is replaced by a new 
board which will also have charge of the registration of civil engi- 
neers. The act defines the qualifications of architects and civil engi- 
neers and requires either a period of practical experience or train- 
ing at a recognized technical school. Certificates are good for two 
years, may be renewed on the payment of a fee, and may be revoked 
by the board for cause. Action of the board may be reviewed by 
action in the Circuit Court for Dane County the same as orders of 
the Industrial Commission. 


BANKS 


Chapter 249 requires a bank director to own, clear of incum- 
brance, at least one per cent of the stock where the bank has less 
than $50,000 capital and at least $500 par value where it has $50,000 
or more capital. 

Chapter 250 requires bank directors to have a loan committee 
of at least three, a majority of whom shall be other than active 
executives, except when a majority of the directors are active in 
the management. 

Chapter 252 further restricts loans to directors, officers and 
employees of banks. 


FLoop CoNTROL 


Chapter 481 creates a new chapter of the statutes relating to 
flood control. It gives the public service commission authority to 
order changes in water-courses and the construction or removal of 
levees ; to hold hearings upon petitions for the construction of works 
that will affect the overflow of lands, to make orders thereon and to 
provide for the payment of the cost by special assessments. The 
actual supervision of the work is to be under a board selected for 
each project. 


Motor VEHICLES 


Chapter 478 revises the law as to drivers’ licenses. It defines 
in detail persons to whom such a license is not to be issued. In addi- 
tion to certain specified physical and mental disqualifications, a license 
is not to be issued during a period of three years to one against 
whom a judgment has been entered based on the negligent operation 
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of a motor vehicle unless he has furnished proof of his ability to 
respond in damages for future accidents. A non-resident who has 
a license from his own state is not required to take out a local license. 
A non-resident whose home state does not require a license may 
drive for thirty days without obtaining a local license. Conviction 
of certain specified offenses automatically suspends a license for 
three years or until proof of ability to respond in damages has been 
furnished. The judge before whom the driver was convicted may 
also suspend the license for not to exceed two years without regard 
to the ability to respond in damages. 

Chapter 98 relates to right of way at intersections. If two 
vehicles enter an intersection at approximately the same time, the 
driver on the left shall yield the right of way. The driver of a 
vehicle approaching an intersection shall yield the right of way to 
one who has signalled for a left turn. Unlawful speed forfeits the 
right of way. 

Chapter 156 requires a Wisconsin license for foreign trucks. 

Chapter 393 provides that motor vehicle liability policies shall 
not contain various limitations upon the coverage afforded by them. 


OLEOMARGARINE 


Chapter 96 requires heavy license fees of manufacturers of, 
wholesale and retail dealers in, and hotels, restaurants and boarding 
houses which serve, oleomargarine. The act as it applies to retail 
dealers has been held unconstitutional by Judge Zimmerman in the 
Circuit Court for Dane County. 


ForEIGN CoRPORATIONS 


Chapter 97 revises Chapter 226 of the statutes relating to foreign 
corporations. The most important substantive change is the repeal 
of §226.01, requiring certain statements to be filed on the demand of 
a creditor. 


CHATTEL MorTGAGES AND CONDITIONAL SALES 


Chapters 255, 288 and 291, effective January 1, 1932, revise 
the law as to filing chattel mortgages and conditional sales contracts. 
Chattel mortgages are to be filed in the office of the register of deeds 
of the county where the property is located, and conditional sale 
contracts in the same office of the county where the goods are first 
kept for use. Where the city or village is in more than one county 
and the location of the property or the place where the goods are 
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kept cannot be definitely ascertained the mortgage or the contract 
may be filed in all the counties. The mortgage is good for three years 
without an affidavit. Every chattel mortgage or contract must 
contain the post office addresses of the parties. All papers sub- 
sequent to the original mortgage or contract must contain its date, 
filing date and document number, and must be separate instruments 
except when offered for filing as part of the original. If the docu- 
ments filed are not on paper of a specified quality an additional fee 
must be charged. 


LABOR 


Chapter 376 declares the public policy of the state as to collective 
bargaining; defines lawful conduct in labor disputes, responsibility 
for unlawful acts, public policy as to labor litigation; restricts in- 
junctions growing out of labor disputes, regulates procedure regard- 
ing them, and the punishment for contempt on violation of such 
injunctions. 

Chapter 262 extends the provisions of the law requiring the 
payment of employees at least twice a month to include persons and 
firms as well as corporations. It provides a penalty, in the form 
of an increase in the wage depending on the delay, as high as 50% 
for a delay of more than thirty days, but not to exceed fifty dollars. 
It empowers the industrial commission to investigate wage contro- 
versies, and to take assignments in trust of wage claims not exceed- 
ing one hundred dollars. 

Chapter 269 requires a “prevailing wage’ clause in contracts for 
public buildings ; and chapter 432 requires such a clause and a similar 
one as to hours of labor in state highway contracts. 


UNEMPLOYMENT RELIEF 


Chapter 22 increased the gasoline tax to four cents a gallon; 
revised license fees on motor vehicles, repealed the personal property 
tax on motor vehicles, allotted funds to local units for streets and 
highways; created an emergency commission for unemployment 
telief and for grade crossing elimination. 


Torts 


Chapter 242 introduces the doctrine of comparative negligence. 
It provides that contributory negligence shall not bar a recovery in 
actions for death or injuries to persons or property if such negli- 
gence is not as great as the negligence of the defendant. The 
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damages allowed shall be diminished by the jury in proportion to 
the negligence attributable to the person recovering. The provision 
relating to damages seems to be taken directly from the Federal 
Employers’ Liability Act [35 Stat. 66 (1908), 45 U. S. C. §53 
(1926)], but that act allows recovery even though the negligence 
of the plaintiff is greater than that of the defendant. 

Chapter 263 increases the damages for death by wrongful act. 
The present limit of ten thousand dollars is raised to twelve thousand 
five hundred and in addition damages not exceeding twenty-five 
hundred dollars may be given for loss of society and companionship 
to the parents or husband or wife. In the case of the death of the 
relative entitled to sue after accrual of the cause of action the relative 
next named in the statute may sue. 


PROPERTY 


Chapter 72 repeals §§230.16 to 230.21, which contained certain 
provisions as to future estates. This repeal was in accordance with 
the recommendation of the committee on property laws of the State 
Bar Association, for the reason, as stated in the 1931 report of that 
committee, “that these sections were, in substance, inconsistent with 
statutory changes already made in section 230.15 as to the length 
of time during which the power of alienation may be suspended.” 


MISCELLANEOUS 


Chapter 450 requires the state banking department to actively 
assist in the development and operation of credit unions. 

Chapter 95 prohibits loans upon certificates issued under the 
War Adjusted Compensation Act. 
_ Chapter 155 requires a license for the handling of fresh fruits 
and vegetables. 

Chapter 173 permits life insurance to be made payable to a 
trustee. 

Chapter 264 regulates, in considerable detail, auctions of 
jewelry. 

Chapter 328 forbids any person operating a place of business 
to display or use anything other than central standard time. 

Chapter 294 contains provisions as to the borrowing of money 
and the issuance of bonds by metropolitan sewage districts. 


CoNSTITUTIONAL AMENDMENT 


The adoption of the amendment to section 10 of article V of 
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the constitution allowing the veto of items in appropriation bills, by 
popular vote at the November 1930 election, was certified to the 
legislature by the secretary of state. 


ProposeD CONSTITUTIONAL AMENDMENTS 


Four joint resolutions for constitutional amendments were 
adopted for the second time by the regular session of 1931. These 
are to be submitted to popular vote at the November, 1932, election. 
Four other joint resolutions for such amendments were adopted 
for the first time and will come before the 1933 session. 

Two of the joint resolutions adopted for the second time repeal 
the section 5 and 9 of article V of the constitution, which relate to 
the salary of the governor and lieutenant-governor. 

Another joint resolution which has twice been adopted by the 
legislature makes a purely verbal change in section 1 of article VII 
of the constitution, substituting “assembly” for “house of representa- 
tives,” as the body having the power of impeachment. 

The fourth joint resolution proposing an amendment to be 
voted on in 1932 amends section 3 of article XI of the constitution 
so as to exclude debts created in connection with a municipal utility 
and secured solely by the property or income of such utility, from the 
five per cent debt limit. 

Of the amendments proposed for the first time one adds section 
11 to article VIII of the constitution, to allow the state to engage 
in the production and distribution of heat, light, and power. 

Another amends section 1 of article IV so as to provide for 
the Initiative and Referendum. 

Another amends section 1 of article III relating to suffrage so 
as to eliminate certain obsolete provisions. It also makes the refer- 
endum required on an act of the legislature extending the right of 
suffrage depend on the votes cast on that question at the election and 
not on the total vote at such election. 

A new proposed amendment to section 3a of article XI of the 
constitution allows counties as well as the state and cities to acquire 
lands for the purposes therein mentioned and extends the right of 
acquisition to artificial lakes and surrounding lands. 














“ARISING OUT OF AND IN THE COURSE OF THE EM- 
PLOYMENT” IN WORKMEN’S COMPENSATION 
ACTS—PART I 


Ray A. Brown* 
I 


“The principal objects to be attained in a workmen’s compen- 
sation act are” according to the legislative committee which framed 
the first Wisconsin act, 

(1) To furnish certain, prompt and reasonable compensation to the 
injured employee... (2) To utilize for injured employees a large portion 

of the great amount of money wasted under the present system... (3) 

To provide a tribunal where disputes between employer and employee in 

regard to compensation will be settled promptly, cheaply and summarily 

(4) To provide means for minimizing the number of accidents in 
industrial pursuits.2 


That the common law remedies failed to achieve these ends is a 
matter of common knowledge.? In order for the employee who had 
been injured in the course of his employment to recover damages 
from his employer it was necessary for him to prove some fault 
in the latter, either of commission or omission. As a defense to the 
plaintiff’s action the employer on his part might show that the em- 
ployee had assumed the risk, contributed to the accident by his own 
negligence, or been injured through the negligence of a fellow servant. 
Actions at law were prolonged, expensive, and uncertain. It was 
demanded that these doctrines, particularly the defenses, be replaced 
by principles more just to the employees.’ If, however, the new 





*Professor of Law, University of Wisconsin. 

1See the pamphlet edition of the 1911 Wisconsin act, published by the indus- 
trial commission. 

2In the leading case of Borgnis v. Falk, 147 Wis. 327, 347, 133 N. W. 209 
(1911), the Supreme Court of Wisconsin said: “It is a matter of common 
knowledge that this law forms the legislative response to an emphatic, if not a 
peremptory, public demand. It was admitted by lawyers as well as laymen that 
the personal injury action brought by the employee against his employer to 
recover damages for injuries sustained by reason of the negligence of the em- 
ployer had wholly failed to meet or remedy a great economic and social problem 
which modern industrialism has forced upon us, namely, the problem of who 
shall make pecuniary recompense for the toll of suffering and death which that 
industrialism levies and must continue to levy upon the civilized world .. . 
To speak of the common-law personal injury action as a remedy for this problem 
is to jest with serious subjects, to give a stone to one who asks for bread. 
The terrible economic waste, the overwhelming temptation to the commission of 
perjury, and the relatively small proportion of the sums recovered which comes 
to the injured parties in such actions, condemn them as wholly inadequate to 
meet the difficulty.” 

*See Borgnis v. Falk, supra note 2, at 352, and the notes of legislative 
committee, page 8. 












16 WISCONSIN LAW REVIEW 


system were to operate “promptly, cheaply, and summarily” as de- 
sired, the new standards for determining the fact and extent of the 
employer’s liability must be as certain and precise as possible, leaving 
but little room for controversial questions of law and fact. These 
ends, it is presumed, the Wisconsin legislation and Workmen’s Com- 
pensation Acts in general, attempt to accomplish. 

The Wisconsin Workmen’s Compensation Act consists of two 
parts; the first abolishes the common law defenses of assumption 
of risk, the fellow-servant doctrine, and contributory negligence* 
for those employers who do not come under the act; the second pro- 
vides the test of liability, the measure of compensation, and the pro- 
cedure by which the industrial commission administers the act.’ It 
is with the tests which determine when the employer becomes liable 
under the compensation provisions of the act that this article is con- 
cerned. The statute reads: liability for compensation 


Shall exist against an employer for any personal injury accidentally 
sustained by his employee and for his death in those cases where the 
following conditions of compensation concur. (1) Where at the time 
of the accident both the employer and employee are subject to the pro- 
visions of this act ... (2) Where at the time of the accident the em- 
ployee is performing service growing out of and incidental to his employ- 
ment. (3) Where the injury is proximately caused by accident and is 
not intentionally self-inflicted.® 


The interpretation of these words by the industrial commission 
and the courts has been no easy task, nor can it be said that in the 
twenty years since the legislation was passed that the administrative 
and judicial gloss has added greatly to the clarity of the legislation. 
One difficulty was indeed removed by the amendment of 1919 which 





‘The abolition of contributory negligence as a defense was added to the 
act by c. 599, Wis. Laws 1913. 

‘The legislative committee said in its annotation to the act: “The com- 
mittee feels that it would be harsh to the average manufacurers, having many em- 
ployees, to wipe out these two defenses without offering some method whereby 
the liability incurred by the employer might be definitely fixed.” The supreme 
court, however, was more frank in its explanation of the statute. In Puza v. 
C. Hennecke Co., 158 Wis. 482, 486, 149 N. W. 223 (1927), it said that the “statutes 
mentioned were intended to make it uncomfortable for employers who failed 
to come in under the compensation act.” 

Wis. Star. (1929) §102.03. The provisions of subsection (3) were sub- 
stituted by c. 599, Wis. Laws 1913, in lieu of the following phrase in the 1911 
act: “where the injury is proximately caused by accident and is not caused 
by wilful misconduct.” By c. 599 of the Laws of 1913 the following provision 
was also written into the act. “Every employee going to and from his employ- 
ment in the ordinary and usual way while on the premises of his employer 
shall be deemed to be performing service growing out of and incidental to 
his employment.” By c. 482 of the Laws of 1927 a special provision was also 
added in respect to firemen responding to calls outside of the limits of the 
city or village by which they were employed. 
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extended the act so as to include “in addition to accidental injuries, 
all other injuries including occupational diseases growing out of and 
incidental to the employment.”” Since then the question of what 
is an “accident” and what injuries are “accidentally sustained” is only 
of academic interest. Apart from this point the commission’s and 
the courts’ problem of interpretation, which was coincident with the 
passage of the original act, remains only partially solved at the 
present time. 

To those unfamiliar with the course of workmen’s compensation 
litigation, the Wisconsin Supreme Court in interpreting the statute 
may seem at the very outset to have performed a rather extraordinary 
act of judicial legislation. The Wisconsin statute, it will be noticed, 
imposes liability “where at the time of the accident the employee is 
performing service growing out of and incidental to the employment.” 
These words are broader than the more common phrases of the 
British and New York statutes, which impose liability when the 
injury “arises out of and in the course of the employment.” In the 
case of Hoenig v. Industrial Commission,® where an employee, while 
admittedly performing the duties of his employment was struck by 
lightning and killed, it was accordingly contended by his dependents 
that they were entitled to compensation. This was on the ground 
that the Wisconsin statute imposed liability for all injuries from any 
causes whatsoever, as long as the employee was at the time perform- 
ing services within the scope of his employment. This argument 
was, however, denied by both the commission and the court and 
compensation was refused. It was pointed out that the act must 
be construed in the light of the history of its passage and that the 
report of the committee which framed the statute clearly showed 
that it was intended to compensate only as to “hazards incident to 
the business.”® The court interpreted the statute as follows: 

It seems quite clear that the injuries for which compensation should 
be paid under the act are such as are incidental to and grow out of the 


employment ... The question therefore arises whether the injuries re- 
ceived by Hoenig were incident to and grew out of the employment. This 





TWis. Laws 1919, c. 457 and 468. See Wis. Star. (1929) §102.35. 

8159 Wis. 646, 150 N. W. 996 (1915). 

*The committee report was as follows: “Compensation is paid whenever 
three facts appear, namely: (1) The employee was injured; (2) such injury 
grew out of and was incidental to his employment; (3) such injury was not 
caused by wilful misconduct.” 

The court’s construction of the statute received legislative approval in the 
amendment of 1919: “The provisions of sections 102.01 to 102.34 both inclusive, 
are extended so as to include in addition to accidental injuries, all other injuries 
including occupational diseases growing out of and incidental to the employ- 
ment.” Wis. Stat. (1929) §102.35. 
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proposition turns upon the nature of the hazard to which deceased was 
exposed at the time and place of injury. Was he exposed to hazard from 
lightning stroke peculiar to the industry. The industrial commission held 
that he was not and that the exposure to hazard from lightning stroke 
at the time and place of injury was not different substantially from that 
of ordinary outdoor work. 


In thus introducing the element of causal relation between the 
accident and the employment the Wisconsin court has not stood alone. 
The Ohio statute is even more unequivocal in its terms than the 
Wisconsin law and provides compensation to “every employee 
mentioned in 1465-61 who is injured and the dependents of such as 
are killed in the course of employment wheresoever such injury 
has occured provided the same was not purposely self-inflicted.’”?° 
In spite of the broad phrasing of the section the Supreme Court of 
Ohio said in reference to it: 

It was plainly the intention of the framers of the amendment [i. e. 
to the state constitution] and of the statute, to provide for compensation 
only to one whose injury was the result of or connected with the employ- 
ment, and would not cover any case which had its cause outside of and 
disconnected with the employment, although the employee may at the 
time have been actually engaged in doing the work of his employer in the 
usual way. 14 


If, indeed, the element of causal relation between the injury and the 
employment be ignored, it is probable that the law would be uncon- 
stitutional as depriving employers of their property without due 
process of law. The case of Cudahy Packing Co. v. Parramore’* 
involved the statute of Utah which was in the alternative, awarding 
compensation to an employee for every “accident arising out of, or 
in the course of his employment.” An employee was killed while 
on his way to work, when crossing on a public highway a railroad 
track near his place of employment. The Utah court had affirmed 
an award to the deceased’s dependents and the case was taken to the 
United States Supreme Court on the ground that the accident “was 
not the result of any industrial risk, but arose from a common peril 
to which the public generally was exposed ; and that consequently lia- 
bility is imposed arbitrarily and capriciously.” The Supreme Court 
said, 
It may be assumed that where an accident is in no manner related 
to the employment, an attempi to make the employer liable would be so 


clearly unreasonable and arbitrary as to subject it to the ban of the 
Constitution. 





*On10 Gen. Cope (Page, 1930) §1465-68. 
™Fassig v. State, 95 Ohio St. 232, 247, 116 N. E. 104 (1917). 
2263 U. S. 418, 44 Sup. Ct. 153 (1923). 





m 
Id 


at 








ARISING OUT OF THE EMPLOYMENT 19 
The Court, however, did not regard the imposition of liability 
in this case as of that character. 

The liability is based not upon any act or omission of the employer, 
but upon the existence of the relationship which the employee bears to 
the employment because of and in the course of which he has been injured, 
and this is not to impose liability upon one person for an injury sustained 
by another with which the former has no connection, but it is to say 
that it is enough if there be a causal connection between the injury and 
the business in which he employs the latter—a connection substantially 
contributory although it need not be the sole proximate cause. 


Apart from the fact that the Wisconsin statute has been assimi- 
lated to the more common ones imposing liability for injuries arising 
out of and in the course of the employment, and that liability in a 
limited number of type situations has been determined by the author- 
ity of specific decisions, no general interpretative gloss of the statute 
has ever been consistently followed by the court. In several opinions 
closely following the Hoenig case™* the doctrine therein enunciated 
that for an injury to be compensable it must be due to a risk peculiar 
to the employment, was affirmed.’** This concept of the peculiar 
risk was, however, definitely repudiated in 1919 in Schroeder & Co. 
v. Industrial Commission.**> There a salesman whose duty it was to 
visit retail merchants in the city of Milwaukee, was injured while in 
the course of his employment by a fall on the public street. The em- 
ployer appealed from the award of the commission on the ground 
that the injury did not grow out of the employment, was not due to 
a hazard peculiar to the employment but was due to an ordinary 
street risk common to the neighborhood. The court then retracted 
its statement in the Hoenig case, saying: 

The use of the word ‘peculiar’ in this connection is perhaps un- 
fortunate and not exactly accurate. A hazard peculiar to an industry, 
as that word is most frequently used is a hazard which belongs exclusively 
to that industry. That the word, however, is not used with that meaning 
in the cases referred to is plain upon a moment’s reflection. It is used 
rather in the sense of a risk which appertains to the particular industry 
or, in other words, a risk which is inseparately connected with it, and so 
incidental to it... The pivotal question is, as stated in Ellingson Lumber 
Co. v. Industrial Commission,1® Is the injury one resulting from a hazard 
that necessarily pertains to the industry, or is substantially increased by 
reason of the nature of the services which the applicant is required to 
perform... It is not the nature of the hazard that is the determinative 





“Supra note 8. 
“Federal Rubber Mfg. Co. v. Havolic, 162 Wis. 341, 156 N. W. 143 (1916); 
Ellingson Lumber Co. v. Ind. Comm., 168 Wis 227, 169 N. W. 568 (1918). 
%169 Wis. 567, 173 N. W. 328 (1919). 
*Supra note 14. 
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thing, but rather whether or not it is a usual or necessary incident to the 
employment. 


The court held that under this new test the employee was indubitably 
entitled to compensation. In spite of this definite repudiation of the 
word “peculiar” the court continued in future opinions to use it, 
though at the same time often employing the concepts of the “inci- 
dental” risk and of the “increased” hazard.** 

The last general interpretative opinion of the court is that by 
Mr. Justice Crownhart, incidentally the chairman of the first Wiscon- 
sin Industrial Commission, in Eagle River Building & Loan Supply 
Co. v. Industrial Commission.® In this case an employee loading 
wood on a sled had frozen his foot. It was contended that the injury 
did not arise out of the employment, was not peculiar to it, but was 
common to all persons employed out of doors. The court, after re- 
viewing all the previous cases dealing with the general interpretation 
of the clause, said: 


It is clear that we cannot reconcile all that has been said on the 
subject and that confusion remains. Therefore it is well to go back to 
first principles. The report of the legislative committee cited as interpreta- 
tive of the act in the Hoenig case says that liability attaches where the 
‘injury grew out of and was incidental to the employment.’ This is 
what was held in the Hoenig case and it was the exact holding in the 
Schroeder & Daly case when applied to the facts of that case . We think 
that is the fundamental idea of the compensation act. The injury is 
compensable when it results from a hazard incidental to the industry .. . 
The injury in the instant case clearly grew out of and was incidental 
to the employment. It makes no difference that the exposure was common 
to all out of door employment in that locality in that kind of weather. 
The injury grew out of ordinary employment and was incidental to it. 
It was a hazard of the industry. 


Thus, after eighteen years of interpretation in hundreds of 
cases by both commission and court “confusion remains”, and the 
supreme court is compelled to resort to the brief explanation of the 
legislative committee which framed the original act. This explanation 
is not, however, precise, and furnishes but little guide for the practi- 
cal solution of the thousands of possible fact situations daily occuring 
in the complexities of industry. In its failure to clarify the statute 
by judicial interpretation the Wisconsin court has, however, associates 
in high places. In the British House of Lords Lord Wrenbury in 
reference to this problem said: 





“Lewis v. Ind. Comm. 178 Wis. 449, 190 N. W. )01 (1923); Carey v. Ind. 
Comm. 181 Wis. 253, 194 N. W. 339 (1923). 
#199 Wis. 192, 225 N. W. 690 (1929). 
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No recent act has provoked a larger amount of litigation than the 
Workmen’s Compensation Act. The few and seemingly simple words 
“arising out of and in the course of the employment” have been the fruit- 
ful (or fruitless) source of a mass of decisions turning upon nice dis- 
tinctions and supported by refinements so subtle as to leave the mind of 
the reader in a maze of confusion. From their number counsel can, in 
most cases, cite whatever seems to be an authority for resolving in his 
favor, on whichever side he may be, the question in dispute. My lords, 
to my mind this is labour thrown away. I prefer to go back to the 
words of the statute, and guided by certain broad principles which must 
be taken to be established to seek to apply these words to the particular 
case before me.19 


In another case Lord Loreburn remarked 


We have to decide each case on the facts. Argument by analogy 
is valueless. I am getting afraid to say anything more by way of judg- 
ment than that the appeal should be allowed or dismissed because what 
one says in one case is used as an argument why one should decide in a 
particular way in another case.2° 


The situation is unfortunate. Any system of law should be 
as certain and predictable as possible. It is true that there must 
always be questions of degree in such concepts as due care and rea- 
sonable conduct. However, certainty is a goal to be striven for. It is 
particularly important in the cases of commissions. The great volume 
of business, the lack of publicity and the frequent absence of expert 
counsel to represent the litigants make it imperative that the norms 
for decision should be clear, precise, and easily applicable. This has 
been recognized in other phases of workmen’s compensation. The 
detailed schedule of injuries,?4 the precise and fixed compensation, 
which for a lost forefinger gives the same relative award to the vio- 
linist as the common laborer, has its justification in the fact that 
no serious controversy can arise concerning its application. 

Throughout the whole course of the Wisconsin legislation the 
constant effort has been to remove from the provisions of the law 
phrases of uncertainty and dispute and to replace them by norms of 
a detailed and specific character. This would seem to be of particular 





*Herbert v. Samuel Fox & Co. Ltd. [1916] A. C. 405, 419. 

*Kitchenham v. Steamship Johannesburg, 4 B.W.C.C. 311, 312 (1911). See 
28 R. C. L. 796-802 setting forth some of the conflict and uncertainty in the 
interpertation of “arising out of and in the course of the employment.” 

“The Industrial Commission of Wisconsin, after the wage and the nature 
of the injury has been determined, leaves the ascertainment of the exact award 
to clerks. 

See §102.09 (4a) (a); “An unestranged surviving parent or parents residing 
within any of the states or District of Columbia of the United States, shall re- 
ceive a death benefit of twelve hundred dollars.” This was in amendment of 
the previous law which required a showing of actual dependency of the parents 
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importance in the case of the test of the employer’s liability, which 
in a vast number of cases is the principal matter to be determined. 
That greater certainty cannot be obtained by any mere rewording 
of the statute, or by adding to the words “arising out of and in the 
course of the employment” attempted synonymic phrases seems incon- 
trovertible. Experience of many courts and administrators has shown 
that the fact situations presented in compensation controversies are 
too varied and complex to be resolved by any single legalistic concept. 
It is believed, however, both possible and profitable, by an examination 
of the decided cases in Wisconsin and elsewhere, to disintegrate the 
concept of the “injury arising out of and in the course of the employ- 
ment” into its component parts; then, to identify, arrange, and define 
comprehensive typical fact situations, and, for such situations, to 
propose rules as definite as possible whereby to determine the com- 
pensability of the injury. In some cases, certainly, an arbitrary 
choice must be made between conflicting decisions; in others a defi- 
nite rule may be suggested, the application of which in individual 
cases may be harsh to one or the other of the parties involved, but, 
as said by the supreme court concerning another point of compensa- 
tion law, 

It is fully realized that any rule which may be laid down will in some 
cases appear to be hard and work an injustice; but in this field if any- 
where, it is highly important that some workable rule be ascertained 
which will be definite and certain and permit the administration of the 
law with as little controversy as possible.?* 


The writer is not so naive as to expect that for every case a rule can 
be proposed so perfect in its application that disagreements of fact 
and law cannot arise. Questions of customary methods of performing 
tasks, and of degrees of departure from the norms of reasonable con- 
duct, can never be entirely eliminated. Something must undoubtedly 
be left to the trained and experienced judgment of the commission 
and its experts. Lastly, while the writer’s proposals are dogmatically 
stated, he would not presume to propose that they be put into actual 
effect by any legislature or commission. Such a step should be taken 
only after much study and many conferences between those familiar 
not only with the decisions of the appellate courts, but also with the 
actual course of decisions of the administrative tribunals, and with 
the daily life of industry, in which are born the conflicting interests 





The amendment was undoubtedly occasioned by the difficulties and delays of 
Zurich Genl. Acc, & Liability Co. v. Ind Comm. 196 Wis. 159, 216 N. W. 137, 
220 N. W. 377 (1928). 

*™Zurich Genl. Acc. & L. Ins. Co. v. Ind Comm., 233 N. W. 372, 776 (Wis. 


1930). 
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and claims of the workingmen and their employers. If this article 
suggests the possibility of that more ambitious project, it will serve 
its end. 

II 


DUALITY OF THE QUESTION 


In order for an injury to an employee to be compensable 
it must appear that: (1) The injured employee was at the 
time of his injury acting in the course of his employment, and 
(2) that the injury arose out of the employment.” 


It is apparent that the words “arising out of and in the course of 
the employment” which occur in the ordinary statute, and which are 
said to be implicit in the Wisconsin act, contain two distinct propo- 
sitions, the first relating to what the employee is at the time of the 
accident engaged in doing, and the second relating to the causative 
act which inflicts the injury. In the leading case of In re McNicol,*® 
the Massachusetts court said: 

In order that compensation may be due, the injury must both arise 
out of and also be received in the course of the employment. Neither 
alone is enough. It is not easy, nor necessary to the determination of 
the case at bar, to give a comprehensive definition of these words which 
shall accurately include all cases embraced within the act, and with 
precision exclude those outside its terms. It is sufficient to say that an 
injury is received “in the course of” the employment when it comes while 
the workman is doing the duty which he is employed to perform. It 
“arises out of the employment” when there is apparent to the rational mind 
upon consideration of all the circumstances, a causal connection between 
the conditions under which the work is required to be performed and the 
resulting injury. 


The Connecticut court also indicates the same division of the 
question. In Larke v. John Hancock Mutual Life Ins. Co.,?* occurs 


’ the following: 


An injury to an employee is said to arise in the course of the employ- 
ment when it occurs within the period of his employment, at a place where 
he may reasonably be, and while he is reasonably fulfilling the duties of 
his employment or engaged in doing something incidental to it. “In the 
course of” points to place and circumstances under which the accident 
takes place and the time when it occurred ... An injury which occurs 
in the course of the employment will ordinarily arise out of the employ- 
ment. But not necessarily so, for the injury might occur out of an act 








“This paper concerns only those states which have statutes similar to the 
British law, or have by judicial construction viewed their statutes as similar 
thereto. No attempt is made to consider the decisions relating to statutes having 
phraseology peculiar to their own jurisdictions, as Pennsylvania or Utah. 

*%215 Mass. 497, 102 N. E. 697 (1913). 
90 Conn. 303, 97 Atl. 320 (1916). 
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or omission for the exclusive benefit of the employee, or for another than 
the master, while the employee is engagd in the course of his employment 

The term “arising out of” in this act points to the origin or cause 
of the injury ... It presupposes a causal connection between the employ- 
ment and the injury. Speaking generally an injury arises out of the 
employment when it occurs in the course of the employment and as a 
proximate result of it.?7 


The Wisconsin court has not in its opinions explicity divided 
the Wisconsin statute into its component parts in the manner of the 
courts from whose utterances the above excerpts are taken. In the 
case of Badger Furniture Company v. Industrial Commission,”* 
however, it did clearly recognize the distinctions made. In this case 
an employee, while waiting in the factory for the morning work to 
commence was injured by a nail thrown in sport by another employee. 
The court held that “the injured employee, when accidentally injured, 
was plainly within the course of his employment” and that it was 
“equally evident that the injury grew out of his employment.” In 
fact, the division of the words “arising out of and in the course of 
the employment” into questions concerning the employee’s conduct 
at the time of the accident and the causal relation between the em- 
ployment and the injury are not mere judge-made refinements but 
inhere in the nature of the problem itself, and it is easy to classify 
most of the Wisconsin decisions into one category or the other.?® 


Ill 


Tue Course OF THE EMPLOYMENT 


An employee is in the course of his employment when he is 
doing an act either consciously and specifically directed by the 
employer, or which can reasonably be deemed an ordinary and 
natural incident of the directed act or a natural result of it. 


This statement is paraphrased from that of a leading authority*° 
on the law of agency in defining the liability of the master for the 





*See also Rayner v. Sligh Furniture Co., 180 Mich. 168, 146 N. W. 665 (1914). 

%195 Wis. 134, 217 N. W. 734 (1928). 

*Belle City M. I. Co. v. Rowland, 170 Wis. 293, 174 N. W. 899 (1919), held 
that employee attempting to save property of his employer from fire was in 
the course of employment; Columbia Co. Highway Comm. v. Ind. Comm., 201 
Wis. 301, 230 N. W. 40 (1930), held that employee engaged in “trying out” a 
repaired car used in prosecution of the work was in the course of his employment; 
Schroeder & Daly Co. v. Ind, Comm., supra note 15, held that injury to city 
salesman by fall on street while engaged about his duties arose out of the em- 
ployment; Ellingson Lumber Co. v. Ind. Comm., supra note 14, held that injury 
to woodsman from freezing arose out of the employment. 

*Mecnem, Acency (2d ed. 1914) 1461. 
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tortious acts of his servant. It is realized that it is too general in its 
terms to produce certainty of application. The thousands of opinions 
construing and applying it at common law are of little use in com- 
pensation controversies, where such precedents are seldom cited, and 
where the tendency is to classify cases according to types of fact 
situations, rather than by general principles. Yet analysis and classi- 
fication must be had if progress is to be made. When the employee 
is directly engaged in doing in an authorized manner an act for which 
he is expressly or impliedly employed, he is indubitably in the course 
of his employment, and the only task is the determination of the fact 
question—was the employee indeed hired for this purpose?** The 
difficulties arise when the employee departs from his clear specific 
duties and engages in other acts which may either be: (1) apparently 
incidental to a specific duty, (2) unauthorized or negligent ways of 
performing a specific duty, (3) acts for the benefit of his employer 
but which he was not employed to perform, (4) acts which are in 
part for his own benefit and in part for the benefit of his employer, 
(5) acts solely for his own benefit. Moreover, questions of degree, 
of time, and space must be considered, and it also will be useful to 
identify some of the common type situations which have engaged 
the attention of the courts and to suggest for them appropriate work- 
ing rules. To this we now address ourselves. 


A. Time ELEMENT 


The element of time plays but little part in determining 
whether a particular injury arose within the course of the em- 
ployment. It is sufficient regardless of the time of the injury 
that the employee was then actually engaged in performing 
tasks within the course of his employment. 

This is true: (a) Where the employer either requests or 
tacitly recognizes the performance of tasks by the employee 
within the scope of the employer’s business; (b) where an em- 
ployee acts in an emergency to save the property of the em- 
ployer, or the lives of fellow employees. 

Where, however, the employee is performing tasks of pri- 
mary benefit to himself, though of secondary benefit to his em- 
ployer, he is not within the scope of his employment unless such 
tasks are performed within the limits of his working day, or at 





"See Columbia County Highway Comm, v. Ind. Comm., supra, note 29, hold- 
ing that the son of a crew foreman “trying out” an automobile after repairing 
it was in the “course of his employment.” 

















































26 WISCONSIN LAW REVIEW 
such immediately contiguous time as to be practically a part 
thereof. 


Where no regular working hours are allotted to the em- 
ployee, as is frequent in the case of traveling salesmen, manag- 
ing agents, and other like employees, such employees are with- 
in the course of their employment when performing tasks called 
for by the duties of their employment. 


The important question in determining the right to compensa- 
tion is not whether the injury was inflicted within those hours on the 
basis of which the employee’s wages are fixed. The act should be 
and is broadly interpreted to give relief to the employee whenever 
his injury is due to tasks which as a practical matter are incidental to 
his employment. “The law does not insist that an employee shali 
work with his eye upon the clock.”’** To limit his right of recovery 
to injuries received in the contract working day and to exclude those 
due to work performed outside of such time would, it is said, dis- 
courage the “helpful loyalty” which is of advantage both to employer 
and employee. Thus in Grieb v. Hammerle* the deceased employee 
was a cigar maker. On a certain day after working hours he was 
walking by the factory, and noticing a light therein, entered. His em- 
ployer, who was there at work, asked the deceased employee to deliver 
certain cigars and while performing this task, the accident occured 
causing his death. The court considered this errand not a mere act 
of personal friendship but due to the fact of employment and gave 
compensation. This qualification is doubtless necessary, and also 
the one that the act performed be also of a business character. It is 
believed that if an employee after hours should render, though at 
request, a service of personal, as distinct from business, advantage 
to the employer, he should not be held to be within the course of his 
employment. This accords with §102.07 (4) of the Wisconsin stat- 
ute which excludes from its provisions any person “whose employ- 
ment is not in the course of a trade, business, profession, or occupa- 
tion of his employer.’”** The compensation acts are intended to com- 
pensate for injuries arising in industry. 

It is quite frequent for the employer to require the employee to 
report for work at a time earlier than the actual hours of labor 
commence. Thus in Milwaukee v. Althoff,** where a laborer whose 





™Grieb v. Hammerle, 222 N. Y. 382, 118 N. E. 805 (1918). 

"Supra note 32. 

“See Sturman v. Ind. Comm., 232 N. W. 864 (Wis. 1930); Vandervoort v. 
Ind. Comm., 234 N. W. 492 (Wis 1931). 
156 Wis. 68, 145 N. W. 238 (1914). 
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day officially began at eight o’clock was nevertheless required to re- 
port at seven-thirty for directions as te the place of his labors, he 
was from the time of reporting within his employment. The addition 
to the working hours may of course be by tacit understanding as in 
an Illinois case,** where a construction foreman whose actual pay 
hours commenced at eight o’clock was nevertheless present at an ear- 
lier hour in order to see that all was in readiness for operations to 
commence at the appointed hour. Perhaps it is unnecessary to call at- 
tention to the fact that the periods of time subsequent to the formal 
working day, during which the employee performs acts for the 
employer are also included in his employment.** 

Instances of implied request on the part of the employer to 
perform services out of working hours are probably shown in those 
cases where the employee in an emergency acts to save the property 
of the employer or the lives of his fellow employees. In Belle City 
Malleable Iron Co. v. Rowland,** the deceased employee was a 
foreman in his employer’s pattern department. On a Saturday after- 
noon, when the other employees had left, the deceased remained at 
work until five o’clock. Just as he was leaving the plant, a fire was 
discovered. He returned to the building, assumedly either to look 
after the patterns committed to his care, or to save the employer’s 
property generally, and met his death. In affirming an award of 
compensation, the court said: 


It needed no specific instruction from any superior to perform such 
services or voluntarily assume such responsibility while making an effort 
within the field of resasonable care to save the property of his employer. 
While so doing he cannot be considered, as a matter of law, to be a 
stranger ... We do not think that either the letter or the spirit of the 
workmen’s compensation act requires that such employee should be pen- 
alized for obeying such a natural and commendable instinct on his part.3® 


As will be seen later, numerous acts performed by the employee 
which are not those for which wages are paid, but are nevertheless 
rendered necessary by the employment, are considered within the 
course of the employment. The necessary attention to one’s per- 
sonal toilet at the end of the day’s work is a sufficient example. 
Whether such acts shall be included within the course of the employ- 
ment depends largely on the place and the time where they are per- 





*Mueller Const. Co. v. Ind. Board, 283 Ill. 148, 118 N. E. 1028 (1918). 
"Rayner v. Sligh Furniture Co., 180 Mich. 168, 146 N. W. 665 (1914). Com- 
pensation awarded employee, who was injured after closing time while on the 
way to punch the time clock according to the rules of employer. 
*Supra note 29. 
*See cases in accord in Note (1920) 7 A. L. R. 1078. 
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formed. When the act is performed on the premises of the employer 
immediately after the close of the working day, the better view seems 
to be that they should be considered in the course of the employ- 
ment.*® Wherever there is not this contiguity in time and space, most 
authorities would, it is believed, deny compensation. The case of De 
Voe v. New York State Ry.“ seems to have been correctly decided. 
In that case it appeared that the employer’s rules required trainmen to 
have their watches tested regularly but no time during working hours 
was allowed for this work. The deceased was killed at the end of the 
day’s work while about to mount on the public street an electric car 
to go to a neighboring city to have the watch tested. The court denied 
compensation, pointing out that the accident occured after working 
hours, that the deceased was not engaged in performing the work 
that he was directly employed to do, and that, although it was true 
that the employment furnished the reason for his contemplated 
journey, this would apply just as surely to his acts in arising and 
dressing each morning in preparing to go to work. The risk, it was 
added, was not one of his employment but of life generally. So also 
differences of time and space seem to be the reason for the diverse 
results reached in two cases where an employee met with accident 
while engaged outside of working hours in caring for his own team 
of horses, which, however, he used about his employer’s business. 
The Maine court in Jn re Dobson* allowed compensation for an 
injury suffered when the employee was at the end of the day engaged 
in caring for his team on his employer’s premises in a shed furnished 
for that purpose by the employer. In a subsequent case,** the same 
court denied compensation when the injury occurred under similar 
circumstances and in the employee’s own yard. The court consi- 
dered that he was not at the time performing any task for his employ- 
er nor was he in the relation of employee, and the prior case was 
distinguished.** 

It is apparent that hours of service play no part in the employ- 
ment of certain workers. They are either, like firemen and policemen, 
always under duty to render service when needed,** or else like 





“See Hollenbach v. Hollenbach, 181 Ky. 262, 204 S. W. 152 (1918). Contra: 
Associated Employers’ Reciprocal v. Simmons, 273 S. W. 680 (Tex. Civ. App., 
1925). 

“218 N. Y. 318, 113 N. E. 256 (1916). 

#124 Me. 305, 128 Atl. 401 (1925). 

“Crawford v. Keegan, 125 Me. 521, 134 Atl. 564 (1926). 

“Acc: Kneeland v. Parker, 100 Vt. 92, 135 Atl. 8 (1926). 

“In Presque Isle v. Ind. Comm., 200 Wis. 446, 228 N. W. 589 (1930), the 
widow of a constable was entitled to death benefits when her husband was 
shot and killed by a fugitive from justice, the constable, while he and his wife 
were on an outing, having accidentally discovered him. 
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traveling salesmen, free to choose their own time for performing 
their services.*° It is apparent that in such cases the question of time 
is of no importance, and that the sole object of inquiry is as to the 
particular task in which the employee was engaged at the time of 
the accident. Consideration of these cases will therefore be postponed 
until later sections. 


B. Gornc To or From Work 


An employee going to or from work is not in the course 
of his employment except in the cases noted below. Where the 
employee for reasons due to his employment is going to or 
from work with reasonable directness, and using means ex- 
pressly or impliedly consented to by his employer, he is within 
the course of his employment if: (a) on the premises of his em- 
ployer, if such premises are the place of his labors, or the means 
of ingress and egress therefrom, or (b) on the premises of a 
third person if such premises constitute the place of the em- 
ployee’s labors, or (c) on such immediately adjacent premises as 
are customarily, with the express or implied consent of the em- 
ployer, used as a means of ingress or egress to his place of 
business, or (d) if using a conveyance furnished by the employ- 
er to carry employees to and from work. 

Where an employee is required in the course of his duties 
to travel from place to place, he is, in such travel, in the course 
of his employment. 

Subject to the limitations above, an employee, though the 
contract of employment has terminated, is nevertheless within 
the course of his employment while performing tasks necessary 
to terminate the relationship between him and his employer 
' created by the employment. 


The English courts early held that an employee was not, while 
going to and from work, for that reason alone, in the course of his 
employment.*’ To this rule several exceptions were, however, made, 
the first being when at the time of the injury the employee was on 
the premises of the employer, a proviso which has been incorporated 





“In Schmiedeke v. Four Wheel Drive Auto Co., 192 Wis. 574, 2183 N. W. 292 
(1927), a traveling salesman returning on a Sunday afternoon to report Monday 
at headquarters was held to be in the course of employment. 

“See cases in Note, L. R. A. 1916A 331; also Ocean Accident & Guarantee 
Co. v. Ind. Acc. Comm., 173 Cal. 313, 159 Pac. 1041 (1916); Ind. Comm. v. Ander- 
son, 69 Col. 147, 169 Pac. 135 (1917). 
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into the Wisconsin statute.4® The Kansas court,*® in a case where 
a coal miner was injured by striking his head against a projecting 
rock in an underground shaft, pointed out that the employee, though 
the working hours were over, was still subject to the control of the 
employer, who in turn owed to the employee a duty of care in pro- 
viding a safe passage from the premises. Not to recognize liability 
in such a case might indeed make the Act narrower than the common 
law, which under such circumstances would impose liability upon the 
employer if guilty of negligence.°° The words “premises of the em- 
ployer” must, however, receive a construction consonant with the 
purposes of the act. Thus on the one hand in Northwest Fuel Co. v. 
Industrial Comm.," the Wisconsin court interpreted the statute so 
as to include a portion of a public street, occupied by and kept in 
repair by the employer for the purpose of his business; while in two 
other cases involving city employees it was held to include only the 
portion of the city streets constituting the place for the performance 
of the employee’s duties. 

In Hallet Construction Co. v. Industrial Commission®™ the Wis- 
consin court reached a decision which would doubtless likewise be 
reached under a statute without the “premises” provision of the 
Wisconsin act. In this case the employer was engaged in certain 
paving operations, and the deceased employee was working at a place 
two miles from the main job in unloading freight cars. At the end 
of the day deceased, instead of going directly home, went to the place 
where the paving operations were in progress to see his brother-in- 
law, and at that place received the injuries causing his death. The 
court denied compensation to his dependents. This seems correct. 
The purpose of the compensation acts is to give compensation when 
the employee is at the time of the injury performing an act reasonably 
incidental to his employment. It is not intended to afford protection 
to an employee, though on the premises of his employer, if he is not 
using them for purposes incidental to his employment. As said by 
the Wisconsin court, if an employee should leave the premises of his 
employer and on the way home stop at a hotel also owned by the 





“Wis. Stat. (1929) $102.03 (2). “Every employee going to and from his em- 
ployment in the ordinary and usual way, while on the premises of his employer, 
shall be deemed to be performing service growing out of and incidental to his 
employment.” See extensive Note (1927) 49 A. L. R. 424. 

“Sedloch v. Carr Coal Mining Co., 98 Kan. 680, 159 Pac. 9 (1916). 

“See Hallet Constr. Co. v. Ind. Comm., 201 Wis. 182, 229 N. W. 547 (1930). 

"197 Wis. 48, 221 N. W. 396 (1928). 

“Hornburg v. Morris, 163 Wis. 31, 157 N. W. 556 (1916); Caravella v. Mil- 
waukee, 194 Wis. 190, 215 N. W. 911 (1927). 

"Supra note 50. 
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employer, he would not by the bare fact of the employer’s ownership 
be within the scope of his employment. 

Doubtless the term “employer’s premises” should also include 
premises owned by third persons if they constitute the place of the 
employee’s labors. Thus in Hoffman v. Knisely Bros. a tinsmith 
working in the construction of a new building was in the course of 
his employment when leaving the building at the conclusion of his 
work. The principle is liberally applied by the California court®® in 
the case of a newsboy who, after delivering his papers, was on the 
line of his route returning home when struck by a passing automobile. 
The court, awarding compensation, said that it was unnecessary that 
the region of employment be under the control of the employer and 
that while in the instant case the field of the employee’s labor was 
not marked by physical barriers, it was nevertheless a definite area 
of employment, within the authority of the cases giving compensa- 
tion to employees going to and from work on the premises of the 
employer. 

When the injury occurs on adjacent premises, the cases are not 
in entire agreement and some allowance must be made for differences 
of degree. Where the employer is a tenant in a building owned by 
others, both the conservative Massachusetts court and the New York 
court unite in awarding compensation for injuries occurring to an 
employee in the stairways and halls of the building, though the same 
are not in the control of the employer.®® A not infrequent occurrence 
is the death or injury of an employee while crossing on the way to or 
from work, railroad tracks adjoining the employer’s premises. While 
the Wisconsin statute would probably prevent recovery in such 
cases,°’ the weight of authority is to allow compensation.** In 
Bountiful Brick Co. v. Giles,5* in which an employee, while crossing 

_on his way to work, through gaps in the fence, an adjoining railroad 
right of way, was killed by a passing train, the court said: 
An employment includes not only the actual doing of the work, but 


a reasonable margin of time and space necessary to be used in passing 
to and from the place where the work is to be done. If the employee 





199 Ill. App. 530 (1916). 

%Makins v. Ind. Acc. Comm., 198 Cal. 698, 247 Pac. 202 (1926). 

“In re Sundine, 218 Mass. 1, 105 N. E. 433 (1914); Ross v. Howieson, 232 
N. Y¥. 604, 134 N. E. 589 (1922). 

See Krebs v. Ind. Comm., 200 Wis. 134, 227 N. W. 287 (1929). 

“Cudahy Packing Co. v. Ind. Comm., 60 Utah 161, 207 Pac. 148 (1922), 
aff’d 263 U. S. 418, 44 Sup. Ct. 153 (1923); Lumberman’s Reciprocal Ass. v. Behn- 
ken, 112 Tex. 103, 246 S. W. 72 (1922); Bountiful Brick Co. v. Giles, 276 U. S. 154, 
48 Sup. Ct. 221 (1928). Contra: State ex rel. Gallet v. Clear Water Timber Co., 
47 Idaho 295, 274 Pac. 802 (1929). 

“Supra note 58. 
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be injured while passing, with the express or implied consent of the 
employer, to or from his work by a way over the employer’s premises 
or over those of another in such proximity and relation as to be in prac- 
tical effect a part of the employer’s premises, the injury is one arising out 
of and in the course of the employment. 


It is believed that the justification for an award in these case is the 
policy of the compensation acts to give awards for injuries arising 
from the particular hazards inherent in the particular employment. 
Where an employee in going to or from work is necessarily, or with 
the knowledge and consent of his employer customarily, subjected 
to the hazard of injury of passing trains, it seems clear that such 
hazard particularly inheres in his job. When, however, the risk 
has its situs at a considerable distance from the employer’s place of 
business, even though the employee is compelled daily to incur it, it 
is probable that all travelers on the road, as well as the workers in 
the employer’s plant, are subjected to it. As to such hazards the 
general rule is to deny compensation. The restriction of the em- 
ployer’s responsibility for his employee’s safety to the latter’s pres- 
ence on the employer’s premises or those adjacent thereto is probably 
an attempt to recognize this principle by the enunciation of a some- 
what arbitrary rule.™ 

It is settled by all the authorities that an employee is in the 
course of his employment when going to or from work on a con- 
veyance furnished by the employer as an express or implied condition 
of the contract of employment.** The limitations of the rule should, 
however, be noticed. In Bogger v. Industrial Accident Commission™ 
it appeared that an employee, while returning from a neighboring 
city to his place of work, accidentally met a truck of his employer 
carrying a load of supplies to the same place, and secured a ride. He 
was not entitled to compensation for injuries occurring while riding 
on such truck since the conveyance was not furnished as a condition 





Kent v. Virginia-Carolina Chem. Co., 143 Va. 62, 129 S. E. 330 (1925). 
The question as to what hazards “inhere in the employment” will be treated 
in a later article. 

“Compensation would probably be denied to an employee though injured 
on adjacent premises if the injury were occasioned by a risk, for example, that 
of injury from automobiles in a public street, which would affect the public 
generally as well as the workers in the employer’s plant. On the other hand, 
if the risk were peculiar to the employment though its situs were at a distance, 
it is probable compensation would be given. The question of the cause of the 
employee’s injury and the place where it occurred cannot be entirely disentangled. 
Cf. Krebs v. Industrial Comm., supra note 57. 

“In re Donovan, 217 Mass. 76, 104 N. E. 431 (1914), amd cases cited in 
Note (1929) 62 A. L. R. 1438. 

176 Cal. 534, 169 Pac. 75 (1917). 
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of his employment.** In a four to three decision the New York 
court ® refused compensation to a trainman riding to work on a 
regular train of his employer, on a pass which was furnished as a 
term of his employment contract. The distinction drawn by the 
majority was that in this case the conveyance was not furnished 
expressly for the employees but also for the general public. Here 
the real reason for the denial of liability seems to be that the risk 
incurred was not inherent in the employee’s work but was common 
to the public, though the court put it on the ground that at the time 
of the accident the claimant was not an employee. The writer will 
not presume at this time to say whether the distinction drawn by 
the majority should or should not be made a general rule of law. 

But even in the situations above discussed, compensation is not 
always given. The first limitation appears in the decision of the 
Maine court in White v. Eastern Manufacturing Co.** In this case 
the employee was allowed by his employer to belong to the village 
fire department and had the privilege of leaving his employment when 
necessary to attend fires. He was injured while still on the employer’s 
premises in hurrying to respond to an alarm of fire. The court 
recognized the general rule of permitting recovery for injuries hap- 
pening when the employee is going to or from work on the em- 
ployer’s premises, but pointed out that in the instant case, it was not 
the employment, or the cessation of it, that occasioned the claimant’s 
act of leaving the premises but the fire. Moreover when he left his 
employment and started for the fire he at once left the employ of the 
mill owner and entered into that of the village. This qualification 
seems reasonable. When, however, the employee has left attending 
to his own business and is returning to work for his employer, the 
analogy of the master and servant cases at common law is sufficient 
to warrant holding that he is then within the scope of his employ- 
ment.°? 

A specific limitation on the employee’s right of recovery is 
contained in the Wisconsin statute which requires that the employee 
must be going to or from work “in the ordinary and usual way”. 
Thus in Foster-Latimer Lumber Co. v. Industrial Commission® 





“See also Denever & Rio Grand R. R. v. Ind. Comm., 72 Utah 199, 269 Pac. 
512 (1928). 

“Tallon v. Interborough R. T. Co., 232 N. Y. 410, 134 N. E. 327 (1922). 

120 Me. 62, 112 Atl. 841 (1921). 

“Southern Can Co. v. Sachs, 149 Md. 562, 131 Atl. 760 (1926); Schmiedeke 
v. Four Wheel Drive Auto Co., supra note 46. 

“Supra note 6. 
167 Wis. 337, 167 N. W. 453 (1918). 
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compensation was denied an employee who was injured by falling 
from a freight train which, contrary to the custom of respondents 
employees, he was endeavoring to mount in order to return home. 
Such a holding has also been followed in states where no special 
statute exists. It should not, however, be concluded from this 
that the employee is restricted in his path of travel to a single pre- 
scribed path or to the normal entrances and exits. In Utah Apex 
Mining Co. v. Industrial Commission™ it was held that where the 
employees were accustomed to take, instead of the public highway, 
a short cut across the employer’s premises, they were not, while so 
doing, out of the course of their employment.” It is evident that 
the purpose and extent of the exception is simply to eliminate from 
the employer’s liability exceptionally hazardous means of entrance 
and exit not within the contemplation of the employer. 

The last limitation on the employer’s liability needing explanation 
is that the employee is protected in going and coming only for a 
reasonable time before and after working hours. Thus an employee 
was denied compensation when he was leaving the place of his em- 
ployment after loitering thirty minutes before leaving for his place 
of abode.”* In another case, when the employee was returning to 
work on a conveyance furnished by the employer, but on the day 
previous to the commencement of his labors, he was held not to be 
within the provisions of the compensation act but possessing all his 
common law remedies for the negligence of his employer-carrier. 
The idea back of these cases seems to be that the employee’s course 
of employment continues only for a reasonable time in which to 
enter and leave the actual scene of his labors. 

We now turn to a different line of cases. In Foley v. Home 
Rubber Co., a New Jersey case,”* the claimant’s husband was a 
special traveling salesman and the European manager of the respond- 
ent company. On a trip from the United States to England to visit 
the London office of the company he took passage on the iil-fated 
Lusitania and met his death when that vessel was sunk by a German 
submarine. It was assumed without discussion that the deceased 





Dulac v. Dumbarton Mills, 120 Me. 31, 112 Atl. 710 (1921) (unauthorized 
use of freight elevator); Terminal R. R. Assn. v. Ind. Comm., 309 Ill. 203, 140 
N. E. 827 (1923) (crawling under freight cars). 

166 Utah 529, 248 Pac. 490 (1926). 

™See also Baltimore Car Foundry v. Ruzicka, 132 Md. 491, 104 Atl. 167 (1918) 
(not outside course of employment by failure to use elevated walk over car 
tracks). 
™Guastelo v. Mich. C. R. R., 194 Mich. 382, 160 N. W. 484 (1916). 
™Norwood v. Tellico River Lumber Co., 146 Tenn. 682, 244 S. W. 490 (1922). 
™89 N. J. L., 474, 99 Atl. 624 (1917). 
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was at the time in the course of his employment. As has been pre- 
viously stated, managing agents, traveling salesmen and the like are 
in the course of their employment regardless of the time of day or 
month, if engaged in their employer’s service. In recognition that 
the major part of the time of such persons is necessarily occupied 
in traveling with its accompanying hazards, it is easy to see why when 
engaged in such travels they should be considered in the course of 
their employment.” 

Not only may the employment continue in the circumstances 
described above beyond the prescribed hours of the working day, 
but also for such reasonable time after the contract of employment 
has been terminated as will enable the employee to sever the de facto 
relationships thereby created, and assume in the community the 
position of those who bear no employment relation with his employer. 
The usual situation which has been litigated is when the employee 
is injured while going to receive his pay and is injured on the premises 
of or upon a conveyance furnished by his employer. Under such 
circumstances the authorities uniformly hold that the employee is 
in the course of his employment.” 

In Pederson v. Industrial Commission" the Wisconsin court de- 
nied compensation in a case in which the dissenting opinion seems the 
better. In this case the claimant had been employed by a firm which 
was in the hands of trustees. On Saturday afternoon he was dis- 
charged, but told to come Monday to get his pay. He had left at 
the place of his employment his clothing and tools and was injured 
while going to get them. The majority of the court admitted that an 
employee, even after discharge, is under the act while presenting 
himself at the usual place for the purpose of receiving his pay, this 
on the theory that the contract of employment either expressly or 


.impliedly required presentment at the appointed place to receive 


wages. In the present case it was thought, however, that the errand 
of the employee was merely for his personal convenience and not 
referable to the contract of employment. A vigorous dissenting 
opinion which had been prepared by Mr. Justice Crownhart prior 
to his death merits quotation. 





Acc, Schmiedeke v. Four Wheel Drive Auto Co., supra note 46; Ind. Comm. 
v. Aetna Life Ins. Co., 64 Colo. 480, 174 Pac. 589 (1918); Stansberry v. Monitor 
Stove Co., 150 Minn. 1, 183 N. W. 977 (1921) (traveling salesman killed in fire 
at hotel when he was stopping en route in his sales travels); Note (1922) 20 
A. L. R. 316. 

"Hackley-Phelps-Bonnell Co. v. Ind. Comm., 165 Wis. 586, 162 N. W. 921 
(1917); Crane v. Ind. Comm., 306 Ill. 56, 137 N. E. 437 (1922); Riley v. William 
Holland & Sons, [1911] 1 K. B. 1029. 
™201 Wis. 599, 231 N. W. 267 (1930). 











WISCONSIN LAW REVIEW 


The fundamental principle . . . is that an employee is entitled to 
compensation for any injury caused by a hazard that arises out of and 
is incidental to the status of employer and employee created by the con- 
tract of employment. The appellant was subjected to the hazard that 
caused his injury solely because of his status as an employee. It was 
the fact that he was an employee that led him to take his tools and 
working clothes to the premises of his employer. It was the fact that 
he was an employee that made it necessary for him to return to his 
employer’s premises in order to secure his property. The removal of 
his working tools and clothes from the premises was just as essential 
to end his status as an employee as was the payment of his wages. In 
either case I believe it should be held that the status continues until he 
has been paid his wages and has had a reasonable opportunity to remove 
his personal belongings, taken to his employer’s premises in order that 
he might there use them for the purpose of promoting the businéss of 
his employer. 


An Iowa case” seems in accord with this dissent. As in the cases 
where the employee is leaving at the end of the day, it is necessary 
here also that in order to receive the benefits of the Act, he must 
perform the necessary tasks with reasonable. promptness and incur 
no unnecessary risks.*° 


[TO BE CONTINUED IN THE NEXT NUMBER] “er 





Lumber Co., 117 Ore, 188, 243 Pac. 96 (1926). 


Mitchell v. Consolidated Coal Co., 195 Iowa, 415, 192 N.W. 145 (1923). 
“National Biscuit Co. v. Zitzke, 22 F. (2nd) 929 (1927); Brady v. Oregon 
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CASE LAW 


Bitts AND Notrs—MortGAGEs—ASSUMPTION OF MorTGAGE BY GRANTEE— 
Mortcacor’s RiGHT oF SUBROGATION—EFFECT OF NEGOTIABLE INSTRUMENTS 
Law.—Plaintiff executed his promissory note, payment being secured by a 
mortgage. Later the premises were sold, all of the conveyances being made 
subject to the mortgage, except one, wherein the grantee agreed to pay the 
mortgage. Defendant docketed a judgment against the present owner of the 
premises. The assignee of the note and mortgage failing to obtain payment 
from the owner or the assuming grantee, plaintiff paid the note and took an 
assignment of the mortgage. Plaintiff then sought to assert his equities. De- 
fendant contended that under the Negotiable Instruments Law the note was 
discharged when plaintiff, the maker became the owner thereof. From a judg- 
ment that the rights of plaintiff were prior to those of the judgment creditor, 
defendant appealed. Held, that judgment be affirmed. Plaintiff’s repurchase 
of the note and mortgage did not discharge the instrument since the Negotiable 
Instruments Law does not supersede the law of suretyship. Mueller v. Jager- 
son Fuel Co., 233 N. W. 633, (Wis. 1930). 

A purchaser of mortgaged premises who assumes the mortgage becomes 
as to the mortgagor the principal debtor, and the mortgagor a surety. 2 JoNEs, 
ORTGAGES, (8th ed.), §920, p. 265; Merriam v. Miles, 54 Neb. 566, 74 N. W. 
. St. Rep. 731 (1898) ; Heidahl v. Geiser Mfg. Co., 112 Minn. 319, 
140 Am. St. Rep. 493 (1910) ; Codman v. Deland, 231 Mass. 
(1918) ; see (1929) 13 Minnesota Law Review 738. One 
liable as a aay who has been obliged to pay the mortgage is entitled to sub- 
rogation. 1 Branpt, SURETYSHIP AND GUARANTY, (3rd. ed.) §333, p. 641; 
Risk v. Hoffman, 69 Ind. 137 (1879) ; Wood v. Smith, 51 Iowa 156, 50 N. W. 
581 (1879); see Baker v. Terrell, 8 Minn. 195 (Gil. 165) (1862). But the 
Negotiable Instruments Law, sec. 119 (5), Minn. Strat. (Mason, 1927) §7162 
(5) provides: “A negotiable instrument is discharged . . . when the principal 
debtor becomes the holder of the instrument at or after maturity in his own 
right.” As suggested in the instant case, if this section were interpreted strictly 
and literally the note would be discharged when the plaintiff became a holder 
of it in his own right, and plaintiff would not be entitled to subrogation. Such 
a conclusion would be in line with the majority view which holds that the 
Negotiable Instruments Law has superseded the law of suretyship where the 
two are in conflict. Vanderford v. Farmers’ & Mechanics’ Natl. Bank, 105 
Md. 164, 66 Atl. 47, 10 L. R. A. (Nn. s.) 129 (1907); Bradley Engineering 
& Mfg. Co. v. Heyburn, 56 Wash. 628, 106 Pac. 170, 134 Am. St. Rep. 1127 
(1910) ; Merchants’ Nat'l. Bank v. Smith, 59 Mont. 280, 196 Pac. 523,15 A. L. R. 
430 (1921) ; see (1928) 12 Minnesota Law Review 668; contra, Clifford v. 
West Hartford Creamery Co., 153 Atl. 205 (Vt. 1931); cf. Fullerton Lumber 
Co. v. Snouffer, 139 Iowa 176, 117 N. W. 50 (1908). These courts argue that 
since the primary purpose of the Negotiable Insruments Law is to secure uni- 
formity, suretyship defenses must be excluded thereunder, and the act construed 
without reference to rules of law not expressed therein. Richards v. Market 
Exchange Bank Co., 81 Ohio St. 348, 90 N. E. 1000, 26 L. R. A. (nN. s.) 99 
(1910) ; Union Trust Co. v. McGinty, 212 Mass. 205, 98 N. E. 679, Ann. Cas. 
1913C 525 and note (1912); Vernon Center State Bank v. Mangelsen, 166 
Minn. 472, 208 N. W. 186 (1926), 48 A. L. R. 710 and note (1927). Thus 
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the rule has become fairly well settled that an accommodation maker or surety 
on a negotiable instrument is not discharged by an extension of time granted to 
the principal obligor, since the means of discharge provided in the act are 
exclusive. Cellers v. Meachem, 49 Or. 186, 89 Pac. 426, 10 L. R. A. (Nn. s.) 
133, 13 Ann. Cas. 997 (1907) ; Graham v. Shephard, 136 Tenn. 418, 189 S. W. 
867, Ann. Cas. 1918E 804 (1916); Peter v. Finzer, 116 Neb. 380, 217 N. W. 
612 (1928), commented on in (1928) 12 Mrnnesota Law Review 668. How- 
ever, these strict interpretations of the act as to the question of suretyship 
have been the subject of some very vigorous criticism. BRANNAN, NEGOTIABLE 
INsTRUMENTS Law, (4th ed.) p. 723; see (1921) 5 Minnesota Law REvIEw 
550. While the conclusion reached in the instant case is not in conformity 
with the majority viewpoint, it would seem to be the preferable result. The 
act being merely a codification of the law of bills and notes, the rules of surety- 
ship are stili operative. See Raymond, Suretyship at “Law Merchant” (1916) 
30 Harv. L. Rev. 141. 4 


[Reprinted, by permission, from 15 Minnesora Law Review 818.] 


ConDITIONAL SALES—WAIVER BY Buyer oF STATUTORY Provisions—Plain- 
tiff was the seller and defendant the buyer of trucks under a conditional sales 
contract. Less than half the purchase price had been paid when buyer defaul- 
ted. Seller retook the trucks and gave buyer notice of resale nine days before 
the date set for resale. On discovery of the defect in the notice and in 
adjourning the resale until a day later, seller procured buyer’s waiver of a 
valid ten days notice required by statute (Wis. Stat. (1929)c. 122, §19). In 
defending an action on his promissory notes for the deficiency after public 
sale, buyer successfully answered that the statute had not strictly been com- 
plied with; that his waiver thereof was invalid. Mack International Motor 
Truck Corp. v. Thelen Trucking Co. 237 N. W. 75 (Wis. 1931). 

The effect of this decision is to extend the limits of section 26 of the Uni- 
form Conditional Sales Act (Wis. Strat. (1929) c. 122) which provides that 
“no act or agreement of the buyer before or at the time of [Italics ours] the 
making of the contract . . . shall constitute a valid waiver of the provisions of 
122.18 to 122.21 and 122.25” to invalidate waivers by the buyers after the 
making of the contracts. See also, Adler v. Weiss and Fischer, 218 N. Y. 295, 
112 N. E. 1049 (1916). The reasons given for these decisions are strong con- 
siderations of the public policy of the state to protect buyers from one-sided 
bargains under conditional sales contracts. 

The principal case intimates that the court will not confine its policy of 
protection of the buyer to the express wording of section 26 of the Uniform 
Act, supra. That this liberal statutory construction was not anticipated is 
illustrated in the commissioner’s note on sec. 26 in 2 U. L. A. page 39: “No 
act should constitute a waiver unless performed after the contract of condi- 
tional sale is complete.” Quaere: whether the spirit of the act demanded this 
extension beyond its express terms in invalidating buyer’s waiver made after 
the conditional sale was complete; and how far this extension of terms will be 
carried. 

An earlier Wisconsin case, though it was not governed by the Conditional 
Sales Act, because the contract had its inception before the passage of the act 
presents a fact situation which will likely rise again, and when it does, will be 
a test in the further construction of section 26, supra, invalidating waivers. 
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That case arose out of a contract to sell a piano on installments, it being incor- 
porated in the contract that should buyer default, his payments would be 
retained by seller as rent; seller would retake the piano, and hold buyer liable 
for the balance due. Buyer did default, seller retook the piano and the court 
enforced the contract, granting judgment for seller for the balance due. 
Wurlitzer Co. v. Mandarin Co., 178 Wis. 185, 188 N. W. 639 (1922). The 
effect of this case was to permit a waiver of the substance of what it now sec. 
23 of the Uniform Act, providing that “When there is no resale, the seller may 
retain the goods as his own property without obligation to account to the 
buyer . . . and the buyer shall be discharged of all obligation.” [Italics in- 
serted.] For in the Wurlitzer case there was no resale, seller retained the 
goods, and yet buyer was not discharged of all obligation, such discharge 
being waived by the terms of the contract. 

Quaere: In the light of the decision of the principal case, is waiver by 
buyer of sec. 23, as in the Wurlitzer case, also offensive to public policy? In 
1922 the court said, “We know of no reason why parties of sound mind may not 
make such an agreement as these parties made if they choose to do so, and why 
the amount due may not be recovered although the possession of the property 
has been taken by the vendor?” Wurlitzer Co. v. Mandarin Co., supra. It is 
possible that today by adding to the scope of sec. 26 of the Uniform Act, the 
court has indicated that it would now know of some reason of public policy 
for preventing those parties from contracting as they choose. 

It should be remarked that no such questions have presented themselves in 
the interpretation of the Uniform Sales Act (Wis. Stat. (1929) c. 121). In 
Renne v. Volk, 188 Wis. 508, 205 N. W. 385 (1925), a term of a contract of 
sale was enforced by which buyer waived his rights under secs. 63 and 64 of 
the Sales Act to be liable only in damages in the event of his countermanding 
before full performance by seller, and agreed to be liable for the full purchase 
price. The words of the court were, at p. 511, “If one may waive substantial 
rights such as are guaranteed to him by the constitution, we can see no logical 
reason for saying that he may not, if he chooses, and as defendant here did, 
waive that which is a mere condition attached by statute or rule of law to a 
contract which is itself silent on the subject.” This reasoning is followed in 
Garner v. Krause Milling Co., 193 Wis. 80, 177 N. W. 1017 (1927). 

The obvious explanation for this freedom in permitting waivers in contra- 
distinction with the tendency towards restriction herein discussed is that the 
Sales Act is generally held to be merely declaratory of the common law of 
sales existing at the time the act was drafted, and not an attempt, as was the 
Conditional Sales Act, to supersede the common law and remedy the existing 
evils of inequality and unfairness of bargaining. 


Leuman C. AARONS 


CoNSTITUTIONAL LAW—CONSTITUTIONALITY OF STERILIZATION STATUTE.— 
The Nebraska sterilization statute in part provides that no feeble-minded, in- 
sane inmate, or habitual criminal capable of bearing or begetting offspring, shall 
be paroled or discharged from the state institution in which he is confined unless 
sterilized, whenever it shall appear from a thorough examination by a Board 
of Examiners that children born or begotten by such inmate would inherit a 
tendency to feeble-mindedness, insanity, degeneracy, or criminality. The 
statute provides further for due notice to the inmate or his guardian, a hearing, 
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and an appeal to the district court from the findings of the Board of Examiners. 
Nes. Comp. Strat. (1929) c. 83, §§1501-1510. In the instant case, the petitioner, 
an inmate of an institution for the feeble-minded, was a male about twenty-two 
years of age, whose brother and sister were also inmates of the same institution. 
The Board of Examiners found that the petitioner had the mind of a six year 
old child, had reached his greatest capacity of mentality, and that, since his 
was an established case of hereditary feeble-mindedness, his condition would 
be transmitted to his offspring. The order of the Board of Examiners provi- 
ding for the sterilization of the petitioner as a condition prerequisite to his 
parole under the provision of the above mentioned statute was affirmed by the 
Nebraska Supreme Court. Clayton v. Board of Examiners, 234 N. W. 630 
(Neb. 1931) 

The legislation on this subject is of comparatively recent date, the first 
sterilization statute having been passed by the Pennsylvania legislature in 1905. 
LAUGHLIN, EUGENICAL STERILIZATION IN THE UnitTep States (1922) Pre- 
vious to 1925 twenty-two states had enacted statutes making sterilization in 
certain instances legal. A few of these statutes contain punitive character- 
istics, but the purpose of the great majority of them is eugenical and thera- 
peutic, or purely eugenical. (1925) 11 Corn. L. Q. 74 

The Nebraska sterilization statute, as well as other sterilization statutes, 
has been attacked as being repugnant to the state and federal constitutions on 
three counts: (1) The statutes violate the constitutional mandate prohibiting 
“cruel and unusual punishments”. (2) They violate the “due process clause” 
of the Constitution. (3) The statutes violate the “equal protection clause” of 
the Constitution. 

In considering the first objection a distinction must be drawn between those 
statutes that have punishment as their express purpose, and those whose obvious 
purpose is to protect the class of socially inadequate citizens named therein 
from themselves, and to promote the welfare of society by mitigating race 
degeneracy and raising the average standard of intelligence of the people of 
the state. Buck v. Bell, 143 Va. 310, 130 S. E. 516 (1925). The motive of 
the Nebraska statute was not punitive, but rather to promote the general wel- 
fare of the public. Where the statute is punitive in nature, the weight of 
authority is in favor of its unconstitutionality. Only in Washington has a 
sterilization statute, interpreted by the court as punitive in nature, been held 
constitutional. State v. Feilen, 70 Wash. 65, 126 Pac. 75 (1912). By the 
wording of the statute, however, the operation of vasectomy is to be performed 
upon “any person adjudged guilty of carnal abuse of a female person under 
the age of ten years, or of rape, or adjudged to be an habitual criminal . . . for 
the prevention of procreation.” Was. Comp. Stat. (Remington, 1922) §2287. 
The purpose of the statute appears to be more eugenical than punitive. The 
courts declaring sterilization laws of a punitive nature unconstitutional have 
done so not because of the physical torture involved, but because it is unusual, 
ignominous, degrading, continues during the life of the defendant, involves 
great humiliation and mental suffering. Davis v. Berry, 216 Fed. 413 (S. D. 
Iowa 1914); (Purpose of statute probably more eugenical than punitive, as it 
was to apply only to those twice convicted of a felony.) Mickle v. Henricks, 
262 Fed. 687 (D. Nev. 1918) (Statute similar to Washington statute, but 
sterilization apparently ordered by the sentencing judge for eugenical reasons 
after the judge discovered that the defendant was an epileptic.) 
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The right to enact such legislation rests in the police power. It is common- 
ly accepted that it is within the police power of the state to enact a compulsory 
vaccination law, even though the effect of such a law would be to force an individ- 
ual to submit to a minor operation which may possibly cause considerable discom- 
fort to the individual, and even the possibility of serious illness. Jacobson v. 
Mass., 197 U. S. 11, 25 Sup. Ct. 358 (1905); Bissell v. Davison, 65 Conn. 183 
32 Atl. 348 (1894) ; Potts v. Breen, 167 Ill. 67, 47 N. E. 81 (1897); State v. 
Burdge, 95 Wis. 390, 70 N. W. 347 (1897). As Justice Holmes points out in 
writing the majority opinion in Buck v. Bell, 274 U. S. 200, 47 Sup. Ct. 584 
(1927), “We have seen more than once that the public welfare may call upon 
the best citizens for their lives. It would be strange if it could not call upon 
those who already sap the strength of the state for these lesser sacrifices, often 
not felt to be such by those concerned, in order to prevent our being swamped 
with incompetence. .. That principal that sustains compulsory vaccination is 
broad enough to cover cutting the Fallopian tubes.” The vaccination analogy 
is not perfect, however, because vaccination necessitates but a temporary injury; 
whereas the effects of sterilization are permanent. None of the sterilization 
statutes requires the castration of the individual. The majority of them provide 
for the less serious operations of vasectomy on the male and salpingectomy on 
the female, neither one of which rob the individual of sexual desires. 


Asexualization committed on one who is not an incompetent is an injury, 
and an asexualization law to be constitutional, must provide a procedure which 
adequately safeguards the individual against unjust and unwarranted enforce- 
ment. Williams v. Smith, 190 Ind. 526, 131 N. E. 2 (1921) (Indiana statute 
held unconstitutional because it failed to provide for a day in court for the 
subject.) When the statute is a health measure, and not punitive in nature, 
due process is not necessarily judicial process. Ex parte Wall, 107 U. S. 265 
(1882) ; Reitz v. Michigan, 188 U. S. 505, 23 Sup. Ct. 390 (1903); “Due 
Process” as defined in Commission of Fisheries v. Hampton Roads Oyster 
Packers & Planters Ass., 109 Va. 565, 64 S. E. 1041 (1909), requires that a 
person shall have reasonable notice, and an opportunity to be heard before an 
impartial tribunal before any binding decree or order can be made affecting his 
right to liberty or property. These safeguards were adequately provided for in 
the Nebraska statute. 

The third and final contention against the Nebraska sterilization statute is 
that the appellant and other inmates of the institutions affected by the statute 
are denied the equal protection of the law on the basis that the statute tends to 
create a class from a class, inasmuch as the statute affects only those feeble- 
minded and unfortunate individuals that are to be found within the walls of the 
various state institutions. A class is created by the Nebraska statute as well 
as by most of the sterilization statutes. The fourteenth amendment to the federal 
Constitution does not forbid the passage of an act which applies to a class only, 
provided the classification be reasonable and not arbitrary, and applies alike 
to all persons similarly situated. Hayes v. Missouri, 120 U. S. 68, 7 Sup. Ct. 
358 (1887) ; Lindsley v. National Carbonic Gas Co., 220 U.S. 78, 36 Sup. Ct. 337 
(1910) ; Anthony v. Commonwealth, supra. The question then arises as to 
whether limiting the statutes to inmates within state institutions is reasonable. 
Buck v. Bell, supra, held that the classification was reasonable. Contra: Smith 
v. Board of Examiners of Feeble-minded, 85 N. J. L. 46 (1913); Haynes v. 
Lapier, 201 Mich. 138, 166 N. W. 938 (1918); 6 R. C. L. 373 (1915). The 
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latter case points out that if the purpose of the statute is to protect society, 
then it is more necessary that the statute should include those that are outside 
the confines and regulations of state institutions; a statute that concerns itself 
only with the feeble-minded individuals in state institutions creates an unreason- 
able and arbitrary subdivision. A sterilization statute affecting all feeble- 
minded individuals would be impractical because of enforcement difficulties. 
Therefore, limiting those individuals within the custody of the state who can 
readily be observed, appears to be reasonable and unarbitrary. 

It may be well to point out that the Nebraska sterilization statute provides 
for sterilization of a feeble-minded person as a condition prerequisite to his 
parole and discharge from the state institution. This may operate as a benefit 
to both society and the inmate, in that society will be relieved of the duty of 

ring for the unfortunate, and the inmate because it will give him an opportu- 
nity to become independent, and live a happier and richer life outside of the 
institution. The only reference that could be found on this phase of the ques- 
tion was in Smith v. Board of Examiners, supra, in which the court repudiated 
the suggestion that the classification might be sufficient if the scheme of the 
statute was to turn the sterilized inmates of public institutions loose upon the 
community and thereby effect a saving to the public. 


Gay.Lorp C. LoEHNING 


EASEMENTS—Way OF NECESSITY—EXTINGUISHMENT BY CONVEYANCE OF 
ServientT Estate.—In Backhausen v. Mayer, 234 N. W. 904 (Wis. 1931), the 
question of the effect of a conveyance of the servient estate to a bona fide 
purchaser upon a way of necessity has for the first time been directly presented 
to the Wisconsin court. In this case the grantor had, on Dec. 7, 1865, conveyed 
a tract of land so situated that a way of necessity was impliedly granted over 
premises retained by him. In 1895 the grantor conveyed the servient estate to 
one Hanke, through whom the plaintiffs derived their title. Hanke had no 
actual knowledge of the easement, and the servient estate bore no physical 
traces of any right of way. The dominant estate was a wooded lot, and only 
during some ten years preceding this action had timber been hauled therefrom. 
Such hauling was done, sometimes over the plaintiff’s land and sometimes over 
adjoining premises, in the winter season when the ground was covered with 
snow. An examination of thé title-record would have revealed to Hanke 
merely the fact that at one time his grantor had owned both estates, but it 
would not have disclosed the fact that the one tract had been conveyed to a 
grantee who had no access to any highway. The court held that the record 
afforded no notice, either actual or constructive, of the easement and did not 
put the grantee of the servient estate upon inquiry to ascertain whether the 
severance of the ownership of the two tracts was of such a nature as to 
create a way of necessity; and that, therefore, the easement was extinguished 
by the conveyance of the servient estate to Hanke. 

The problem which was presented to the court in the principal case and the 
solutions offered by Wisconsin and other jurisdictions emerge more clearly 
from the cases upon review of the doctrine established by the common law in 
respect to the priority of title, and of the effect of the recording acts thereon. 

At common law the rule governing claimants of the same title was expres- 
sed by the maxim, “Prior in tempore potior est in jure.” Rose v. Munie, 4 Cal. 
173 (1854) ; Miller v. Stoddard, 50 Minn. 272, 52 N. W. 895, 16 L. R. A. 288 
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(1892) ; Schell v. Stein, 76 Pa. St. 398 (1874); Dulin v. Ohio River R. Co., 
73 W. Va. 166, 80 S. E. 145, L. R. A. 1916B 653 (1913); 2 Trrrany, REAL 
Property (2d. ed.) §566. This principle has been considerably modified by 
the now prevailing recording acts which shield a subsequent purchaser from the 
severity of this rule. In Tuttle v. Jackson, 6 Wend. 613 (N. Y. 1830), at p. 
227, the court interpreted the New York statute and its effect thus: “By our 
recording acts the unregistered deed or mortgage is only void as against a 
subsequent bona fide purchaser. The rule of equity here is therefore the rule 
of law, and whatever would in equity charge the party with notice of the 
equitable rights of a prior purchaser or incumbrancer so as to deprive him of 
the privilege of pleading that he is a bona fide purchaser without notice, must 
in a court of law be sufficient to protect the legal rights acquired under the 
unregistered deed, against the subsequently recorded conveyance.” Dickerson 
v. Tillinghast, 4 Paige 215 (N. Y. 1833); Johnson v. Burgott, 10 Johns. 457 
(N. Y. 1813); Wickes v. Lake, 25 Wis. 71 (1869); Pippin v. Richards, 146 
Wis. 69 (1911); 2 TirFany, Reat Property (2d. ed.) §567. 

The modern rule as to easement, therefore, is that a bona fide purchaser 
without knowledge or notice of an easement takes title unincumbered by the 
burden of such easement. Blake v. Boye, 38 Colo. 55, 88 Pac. 470, 8 L. R. A. 
(Nn. s. ) 418 (1906) ; Willoughby v. Lawrence, 116 Ill. 11, 4 N. E. 356 (1886) ; 
Jobling v. Tuttle, 75 Kan. 351, 89 Pac. 699, 9 L. R. A. (n.s.) 960 (1907) ; 
Sharp v. Matthews, 4 Ky. L. 827 (1883) ; Wills v. Reed, 86 Miss. 446 (1905) ; 
Picks v. Scott, 117 Va. 370, 84 S. E. 676 (1915) ; Taggert v. Warner 83 Wis. 
1, 53 N. W. 33 (1892). The courts, however, have encountered some difficulty 
in applying this rule to cases where the easement in question is a way of neces- 
sity, an easement which by the very nature of its creation cannot be entered 
upon the records. 


Washburn in his work on EASEMENTS AND SERVITUDES (4th ed.) says, at 
p. 50: “All easements are, in fact, gained by grant, the only difference in this 
respect being the mode of proof. Thus prescription presupposes and is evi- 
dence of a previous grant. While what is called necessity is only a circum- 
stance resorted to in order to show and explain the intention of parties, in 
raising an implication of a grant. The deed of the grantor creates the way, 
when it is one of necessity, as much as it does where it creates it by express 
grant. One is by implication, the other is a grant in terms.” 

Wisconsin has frequently recognized the doctrine of an easement of neces- 
sity as established by Ryan, C. J., who declares in Dillman v. Hoffman, 38 Wis 
559 (1875), at p. 572: “When one part of an estate is dependent of necessity 
for enjoyment on some use, in the nature of an easement, in another part, and 
the owner conveys either part, without express provision on the subject, all 
the authorities agree that the part so dependent, thence called the dominant 
estate, carries or reserves with it an easement of such necessary use in the other 
part, thence called the servient estate.” Jarstadt v. Smith, 51 Wis. 96, 8 N. W. 
29 (1881); Galloway v. Bonesteel, 65 Wis. 79, 26 N. W. 262 (1886); Reise 
v. Enos, 76 Wis. 634, 45 N. W. 414, 8 L. R. A. 617 (1890) ; Johnson v Bornson, 
77 Wis. 593, 46 N. W. 815 (1890). 

Upon examination of the cases which present the problem created by the 
conveyance of an estate subject to a way of necessity to a bona fide purchaser 
without knowledge, no very definite rule or set of rules appears to have been 
clearly developed. 
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Taggert v. Warner, supra, relied upon in the principal case, states the 
general and accepted principle of law concerning bona fide purchasers without 
notice of an easement. The court held that the mere existence of a wagon 
track was not sufficient to furnish notice to the grantee of the existence of an 
easement, since, as the court expressly declares, the way in question was not 
one of necessity. 

In direct opposition to the principal decision is that of Logan v. Stogsdale, 
123 Ind. 372, 24 N. E. 135, 8 L. R. A. 58 (1890). There the court stated the 
doctrine as follows (p. 377): “the original grantor grants, as appurtenant to 
the parcel expressly conveyed, a way which will enable his grantee to obtain 
access to the corporeal property expressly conveyed to him. Both the corporeal 
property and the incorporeal right pass from the grantor at the same time—one 
as the inseperable incident of the other—and a subsequent grantee must neces- 
sarily take the land conveyed to him subject to the burden created by the 
implied grant.” In this case the owner of the dominant estate had<neither 
exercised nor claimed his right before the conveyance of the servient estate. 

In a later case, Thomas v. McCoy, 48 Ind. App. 403, 96 N. E. 14 (1911), 
the rule that the grantee of the servient estate takes it subject to the right of 
way of necessity was again applied (p. 405): “Appellees occupy the position of 
appellant’s grantors; and as the law implied a grant at the time the common 
grantor conveyed to appellant, and as that grant was prior to the regular chain of 
conveyances which passed the title to the land in question to appellees, the 
latter must carry into effect their predecessors’ implied grant.” Here too, there 
was evidently no marked right of way in use before the appellees took title to 
the servient estate. 

This rule as laid down by the Indiana courts has been sustained in other 
jurisdictions. Fairchild v. Stewart, 117 Ia. 734, 89 N. W. 1075 (1902); Jay 
v. Michael, 92 Md. 198 (1900) ; Zimmerman v. Cockey, 118 Md. 491, 84 Atl. 
743 (1912); Wissler v. Hershey, 23 Pa. 333 (1854). The courts in applying 
such rule do not discuss the doctrine of notice and bona fide purchaser, but 
apparently base their decisions on the common law theory that the grantee of 
the servient estate cannot acquire greater rights than his grantor had to convey. 

The question of constructive notice was considered in the case of Higbee 
Fishing Club v. Atlantic City Electric Co., 78 N. J. Eq. 434, 79 Atl. 326 (1911). 
The court held that a way of necessity was not extinguished by the conveyance 
of the servient tenement to a subsequent grantee who had notice from the 
records that the premises of the first grantee were surrounded on three sides 
by the land of their grantor and on the fourth side by that of a stranger, and 
who also had had the land in question surveyed and knew the physical char- 
acteristics of the place. 


The California court, on the other hand, in Mesmer v. Uharriet, 174 Cal 
110, 162 Pac. 104 (1916), held that a recorded map did not furnish constructive 
notice to the grantee of the servient tenement where it appeared that plantiff’s 
lot was landlocked by the tract purchased by defendant and by other lands 
all of which had previously been partitioned from a single tract. 

Yet in the earlier case of Taylor v. Warnaky, 55 Cal 350 (1880), fre- 
quently cited in support of the Indiana doctrine, the grantee of the servient 
estate took title subject to a way of necessity, apparently on ‘the ground that 
he had knowledge that both servient and dominant estate had been acquired 
from a common grantor. 
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In Kripp v. Curtis, 71 Cal. 62, 11 Pac. 879 (1886), the use of a way of 
necessity over the servient tenement was held to furnish sufficient notice to 
subsequent grantees. 

It would seem that the problem has been attacked from three different 
bases, and that, consequently, three different types of solutions have been 
formulated. First, that as a way of necessity is an easement which cannot 
be recorded, it lies outside of the recording act and is governed by the old 
common law rule. As the California court once said in Warnock v. Harlow, 
96 Cal. 298 (1892) p. 305: “At common law, recording was not necessary 
to the validity of the deed, or to make it effective against all subsequent con- 
veyances; and such is the law now, except so far as our recording acts have 
expressly, or by necessary implication, limited their effect and operation.” 
Second, the doctrine of constructive notice has been developed to include the 
elements of a way of necessity by holding either that knowledge of the fact 
that both estates originally came from a common grantor, or that knowledge 
of the fact that the dominant estate is landlocked, is sufficient to give notice 
to the later grantee or put him on his guard. And third, as the Wisconsin 
court has just held, that the title to an easement of necessity as against a sub- 
sequent purchaser is to be determined by the same rules and requirements 
as are applied to express grants under the recording act, on the ground that 
any other rule “would be the exercise of an unreasonable solicitude for a 
negligent grantee who fails to exact an express covenant granting to him the 
right of way necessary for the beneficial enjoyment of his premises.” 


Mary EscHWEILER 


Egurry—QUASICONTRACTS—RELIEF FOR MISTAKE oF Law.—On defend- 
ant’s refusal to sign a renewal note and thereby incur joint and several 
liability for the debt of her deceased husband and two others, plaintiff’s agent 
suggested that defendant sign in her representative capacity as administratrix, 
assuring her bona fide that this would relieve her of personal liability. De- 
fendant signed under that mistaken belief. By way of counterclaim to an action 
on the note, defendant seeks reformation. Shearer v. Pringle, 233 N.W. 623 
(Wis. 1930). The court quotes from 23 R.C.L. 326 what it terms the modern 
rule: “Many well-considered modern cases show a strong tendency to adopt 
the position that the main object of equitable jurisdiction should be to effectuate 
the intentions of the parties to the instrument in question, and that any mis- 
take made by them which would defeat such intentions should be corrected in 
equity for the purpose of putting into effect such intentions, whether the mutual 
mistake be one of law or of fact. And this is so although the parties knew 
what words were employed and their ordinary meaning.” The court cites 
a number of Wisconsin cases as in harmony with the modern rule, and says 
at page 626: “Under the circumstances in this case we deem it unimportant 
whether the mistake was one of fact or of law. As to the mistake there is no 
dispute. A court of equity ought not to allow that mistake, established with- 
out dispute, to subject Mrs. Pringle to a liability she did not intend to assume, 
and which, according to undisputed evidence, there was no agreement to im- 
pose upon her. We conclude that the trial court was fully justified in de- 
creeing reformation of the extension agreement and in dismissing the com- 
plaint of the plaintiff as against the defendant Nora Mae Pringle.” 
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This decision might be justified on the ground that the situation is one 
of innocent misrepresentation rather than mistake. “While an erroneous 
belief, due to the statement of the adversary party should be classed as fraud 
or misrepresentation, it is sometimes called mistake.” 1 Pace, Contracts 
(2d ed. 1919) 327. The court might have reached the same result on another 
theory. “Where a written instrument fails to express the intention of the 
parties because of a mutual mistake as to the construction or legal effect of 
the words of the writing, though there is no misapprehension as to what words 
have been used, reformation is allowed.” 3 Wutiiston, Contracts (3d ed. 
1920) 2803, discussing exceptions to the rule denying relief for mistake of 
law. The trend of recent Wisconsin decisions, however, justifies the belief 
that the Wisconsin court is ignoring any exception to the rule that mutual 
mistake of law is no ground for relief and flatly holding that the rule itself 
is not the law. 

An early case, Hurd v. Hall, 12 Wis. 112 (1860) which gave felief for 
mistake of fact, said by way of dictum, “If it was a mistake of law, there 
being no averment or proof that any fraud or imposition was practiced upon 
kim (plaintiff), he must abide the consequences of his ignorance, and cannot 
on that account avoid his contract.” Birkhauser v. Schmitt, 45 Wis. 316, 30 
Am. Rep. 740 (1878) (mistake as to ownership of title) and Gage v. Allen, 
89 Wis. 98, 61 N.W. 361 (1894) (probable mistake as to obligation) are in 
accord with the general rule that where money is paid under a mistake as 
to the party’s legal rights, with full knowledge of the facts, it cannot be re- 
covered. In Kyes v. The Merrill Furniture Co., 92 Wis. 32, 34, 65 N.W. 735, 
736 (1896) (mistake as to validity of mortgages and notes), the court said: 
“Equity does not relieve merely against mistakes of law. Every party must 
act upon his own opinion of the law at his peril,” but the case turns on an 
interpretation of statutes as to a creditor’s rights in suing in the name of 
the assignee. In Frederick v. Douglas County, 96 Wis. 411, 71 N.W. 798 
(1897), where the county, contrary to law, had employed an attorney other 
than the district attorney and had paid him, recovery of the money paid was 
denied. Cassoday, J., cited Birkhauser v. Schmidt, supra, placing emphasis 
on the mistake of law. The majority of the court was of the opinion that 
ordinarily the public can recover for mistake of law, but that here equitable 
circumstances should prevent recovery. Gage v. Allen, supra, is cited in 
Shirley v. Waukesha, 124 Wis. 239, 102 N.W. 576 (1905), and Burgess v. 
Commercial National Bank, 144 Wis. 59, 128 N.W. 436 (1910). In the former 
case, where an agent paid a special assessment for a street improvement, relief 
was denied to the principal, the court saying at 242, 102 N.W. at 577: “It 
is well-settled that where one voluntarily pays money upon a claim with full 
knowledge of the facts upon which such claim is founded he cannot recover 
the money back on the ground that such ciaim was unenforceable.” In the 
latter case, where the holder of a promissory note demanded payment of more 
than was legally due and more than the maker was willing to pay as a con- 
dition of surrendering bonds pledged for payment, the payment was held 
voluntary and recovery of the excess paid was denied. It will be noticed, of 
course, that the above cases denying relief for mistake of law might be dis- 
tinguished from cases of reformation and followed in cases for recovery of 
money paid under mistake of law. It is submitted, however, that such a dis- 
tinction would be illogical. 
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Other decisions prior to the principal case give relief for what appears to 
be mistake of law. The opinions are often unsatisfactory in that it is difficult 
to learn whether a given mistake is treated as one of fact or of law. In 
The Green Bay and Miss. Canal Co. v. Hewitt, 62 Wis. 316, 21 N.W. 216, 22 
N.W. 588 (1885), reformation of a deed was given on the equitable ground that 
relief should be granted when the written agreement does not represent the actual 
precedent agreement. The court says at 331, 21 N.W. at 220: “Speculation as 
to what kind of mistake this was, whether of fact or of law, and as to what 
it should be named or how classified, is idle and fruitless. Things and the 
substance of things, and the established principles of reason and equity, should 
be considered in such a case, rather than mere names which may mislead, and 
if this mistake was mutual and of all the parties concerned, which was sub- 
stantially admitted by them, ought it not in fairness and equity to be corrected, 
and the deed reformed in this respect? Should the court be restrained from 
applying an equitable remedy in such a case by a decision here and there that 
a similar mistake was of law, and therefore should not be corrected, or of 
fact, and therefore remediless?” Reformation was granted in Whitmore v. 
Hay, 85 Wis. 240, 55 N.W. 708 (1893) where a married woman failed to join 
her husband in a deed of the homestead through the ill advice of a notary 
that the wife’s signature was not necessary to effect the purpose of the parties. 
This case was cited as mistake of law in Hubbard v. McLean, 115 Wis. 9, 
18, 90 N.W. 1077, 1081 (1902). The court in Fischer v. Laack, 85 Wis. 280, 
55 N.W. 398 (1893) without discussion reforms a deed where language does 
not definitely give the agreed right of way. Reformation was given in Kropp 
v. Kropp, 97 Wis 137, 72 N.W. 381 (1897) (deed to B instead of to A and B), 
not discussing whether the mistake was one of fact or of law, but cited for 
mistake of law in Hubbard v. McLean, supra. Similarly cited is Lardner v. 
Williams, supra, which reformed an instrument executed like an ordinary 
mortgage, by one having power of sale and a life estate, in the mistaken belief 
that this would make a valid mortgage on the fee. In the oft-quoted case, 
Wis. Marine and Fire Ins. Co. Bank v. Mann, 100 Wis. 596, 76 N.W. 777 
(1898), a clause limiting liability in accord with a previous agreement added to a 
written agreement making guarantors jointly and severally liable, was found 
ineffectual to limit liability, and was a basis for reformation. The court at 
617, 76 N.W. at 784, interprets the rule as to mistake of law and attempts a 
restatement (quoted in the principal case from Rowell v. Smith, 123 Wis. 510, 
102 N.W. 1 (1905)): “Where there is a mutual mistake, either of fact in 
the making of a contract, or of law or fact in the reduction of the contract 
to writing, the person injured thereby may have it reformed in equity in 
accord with the truth, in the absence of facts or circumstances constituting 
a waiver of the remedy or an estoppel to the assertion of it.” The court at 
620, 76 N.W. at 78, recognizes the confusion cf adjudicated cases on mistake 
of law and adversely criticizes Neff v. Rains, 33 Wis. 689 (1865) where the 
court said, in effect, that if the parties agree upon a guaranty of collection, 
and in reducing it to writing make a guaranty of payment through ignorance 
of the legal meaning attributable to the words used, it is irremediable in 
equity. Where property sold was thought to be a remainder although by 
death of the life tenant it had become an absolute estate, the court in Moehlen- 
pah v. Mayhew, 138 Wis. 561, 119 N. W. 826 (1909), speaks of this as mistake 
of fact at 571, 119 N.W. at 831, but a Note (1910) 28 L-.R.A. (n.s.) 785, 845, 
refers to the case as mistake of law. In the recent case of Rist v. Porter, 192 
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Wis. 218, 212 N.W. 275 (1927), a conditional decree for equitable relief was 
given in an action to compel a conveyance by defendant in pursuance of an 
agreement made under a mutual mistake that plaintiff already had an estate 
by courtesy in the land. Justice Rosenberry said at 222, 212 N.W. at 277: 
“Here the controversy is between father (plaintiff) and daughter, both of 
whom acted upon a mistaken idea as to the law governing their rights. While 
mistake of law does not of itself defeat the right of the opposite party to have 
a contract specifically performed, it may produce a situation which appeals 
very strongly to the conscience of the chancellor.” It is submitted, therefore, 
that Wisconsin no longer distinguishes between mistake of fact and mistake 
of law as a basis for equitable relief. 

This interpretation of Wisconsin law is supported by the fact that the 
rule as to mistake of law has always been regarded as questionable by text- 
writers. It originated in Bilbie v. Lumley, 2 East 469 (1802) where recovery 
was denied to one who paid money in ignorance of the law. Até< the trial 
Lord Ellenborough abruptly asked the lawyers if they had ever heard of a 
case where relief was given for mistake of law. They failed to cite Bize v. 
Dickason, 1 T.R. 285 (1786), and Lord Ellenborough thereupon denied relief 
and declared that “Every man must be taken to be cognizant of the law; other- 
wise there is no saying to what the excuse of ignorance might not be carried.” 
He must have regarded the first statement as the equivalent of the doctrine 
that ignorance of the law is no excuse. This doctrine properly applies to one 
who has committed a crime or tort, not to one who has committed no wrong 
but only seeks to protect himself against loss. Within 10 years after the 
decision of Bilbie v. Lumley, supra, the same judge held a mistake of law 
sufficient ground for disregarding the cancellation of a deed. Perrott v. Perrott, 
14 East 423 (1811). 

After an exhaustive study of French, German, and English law as to the 
maxim, ignorantia juris non excusat, and the question of relief for mistake 
of law, Corry Montague Stadden concludes: “The jurists of Germany and 
France are of one mind that between error of law and error of fact there 
should be no distinction . . . Law being the rule of right, the perfection of 
reason, commanding what is useful and necessary, forbidding what is not, 
and requiring nothing impossible, it is just and equitable that error of law 
should not be without a remedy, and the courts of England and the Continent 
are so administering it.” Stadden, Error of Law (1907) 7 Cor. L. Rev. 476, 
519. As for the United States, George L. Clark states, “As a matter of 
principle, no distinction should be drawn between mistake of law and mistake 
of fact, and such seems to be the present tendency.” CLARK, PRINCIPLES OF 
Eguity (1919) 214. “That law is a species of fact and that it is often very 
difficult to determine whether a particular mistake is one of fact or of law 
is a still further objection to treating them differently.” CLARK, op cit. supra, 
214n. 

ApRIANA ORLEBEKE 


INSURANCE—LIABILITY FOR DeLay IN ActTinG Upon Apptication.—In 
Kukuska v. Home Mutual Hail-Tornado Ins. Co., 204 Wis. 166, 235 N.W. 403 
(1931), plaintiff, on July second, applied to defendant’s agent for hail insurance 
on his crops, and heard nothing further until August first at eleven o'clock 
in the forenoon, when he received a notice of the rejection of his application. 














CASE LAW 49 


At four o’clock in the afternoon of the same day, plaintiff’s crops were damaged 
by hail. July and August are the most dangerous months for hailstorm 
damage to crops in that locality. Other companies were writing hail insurance 
in that community from whom plaintiff would have been able to secure insur- 
ance if defendant had notified him promptly of the rejection of his application. 
The lower court allowed the plaintiff to recover on the ground that the de- 
fendant’s negligent delay in rejecting the application was the proximate cause 
of the failure of the plaintiff to be protected against such loss by adequate 
insurance, and this judgment was affirmed. 

This is the first case in Wisconsin to hold an insurance company to a 
duty of accepting or rejecting an application promptly. The question was 
intentionally left open in Goldberg v. Seneca, etc. Ins. Co., 170 Wis. 116, 174 
N.W. 558 (1919). Wisconsin now falls in line with the weight of authority 
on this point, following Boyer v. State Farmers Mut. Hail Ins. Co., 86 Kan. 
442, 131 Pac. 329 (1912) ; and Duffie v. Banker's Life Ass’n., 160 Ia. 19, 
139 N.W. 1087 (1913). The minority view refuses to hold insurance com- 
panies liable. Nat. Union F. Ins. Co. v. School District, 122 Ark. 179, 182 
S.W. 547 (1916) ; and Savage v. Prudential Life Ins. Co. of Am., 154 Miss. 
89, 121 So. 487 (1928). 

The basis of recovery in cases of this kind presents the chief problem. 
Some courts have permitted recovery in contract, holding that the insurance 
company’s silence constituted assent to the offer in the application, or that 
the insurance company was estopped to deny a contract after having retained 
the premium an unreasonable length of time. Northwestern Mut. Life Ins. 
Co. v. Neafus, 145 Ky. 563, 140 S.W. 1026 (1911). Other courts have held 
that the insurance company is under a duty to accept or to reject an appli- 
cation promptly by reason of the corporate franchise to do business granted 
by the state and hence its failure so to act gives rise to an action in tort. 
Boyer v. Ins. Co. and Duffie v. Life Ass’n, supra. 

The Wisconsin court in the instant case recognizes objections to both 
theories of recovery, contract and tort. The application expressly stated that 
it should not ripen into a contract until approved by the company. And the 
relation between the insurance company’s franchise to do business and the 
duty to act promptly on a particular application is so remote as to make that 
basis of recovery undesirable. Undoubtedly the business of insurance is subject 
to legislative regulation in the interest of the public, but in the absence of 





such regulation there is no reason why its corporate franchise should imply —— 


greater duties than in the case of corporations engaged in other kinds of 
business. See VANcE, INSURANCE (2d ed.), §64. The court said in the instant 
case: “By the soliciting, making and receiving of the application, the parties 
had entered into some kind of consensual relationship . . . In cases like 
this, the duty springs from the consensual acts of the parties and the sur- 
rounding circumstances rather than any specific provisions of law applicable 
to the holder of the franchise as such ... If the insurer is under such a 
duty and fails to perform the duty within a reasonable time and, as a con- 
sequence, the applicant sustains damage, it is not vastly important that the 
legal relationship be placed in a particular category ... It seems more in 
accord with ordinary legal concepts to say that it is a quasi-contractual duty.” 
[Italics inserted] 


Considering the problem presented by this case purely on its merits, the 
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result seems a desirable one, and, as the courts suggest, it may not be vastly 
important to classify every legal relationship in a particular category; yet the 
ratio decidendi is often helpful in dealing with varying fact situations. 

The only other jurdisdiction placing recovery upon grounds similar to 
those suggested in this case is Oklahoma. In an earlier case in that state, 
recovery in tort was allowed against an insurance company for negligent delay 
in acting on an application for insurance, following Duffie v. Life Ass’n, supra, 
on the theory that a duty to act promptly existed by virtue of the granting of 
the corporate franchise. Security Ins. Co. v. Cameron, 85 Okla. 171, 205 Pac. 
151 (1922). In the following year an action was brought by an administrator 
for damages resulting to the decedent by reason of the insurance company’s 
failure to act promptly on decedent’s application for life insurance. In order 
to permit the action to survive, the court held that this was an action founded 
on contractual relationship although nominally laid in tort. That court said: 
“We think it may well be held that there was an implied contract if not a 
legal contract under Sec. 1198, Compiled Statutes 1921, on the part of the 
insurance company to act on the application within a reasonable time; that 
is, either to accept the application and issue the policy, or reject the same, 
so that the applicant could secure insurance elsewhere, and that the consider- 
ation for said contract was the making of the application at the solicitation 
of the agent, the submission by the applicant at the request of the agent to 
an examination by the examining physician for said company, and the payment 
of the premium for the first one-half year, which the receipt provided was 
for insurance from the date of said payment in case the policy was issued.” 

This case is not cited in the opinion of the instant case but it is apparent 
that the Wisconsin court intended much the same idea by the term “quasi- 
contractual duty arising from the consensual acts of the parties.” In that sense, 
quasi-contract is probably a misleading term, however, since it is generally used 
today to mean a definite branch of the law concerned chiefly with the liability 
arising from unjust enrichment. Quasi-contractual liability arises independently 
of a consenual relationship, whereas liability on implied contract must be 
based on mutual acts of the parties. If, as the court says, “the duty springs 
from the consensual acts of the parties and the surrounding circumstances”, 
it is probably more accurate to predicate the liability on implied contract than 
on quasi-contract, as the latter term is commonly used. 

“The only remaining ground, then, is to hold that the insurer is under a 
duty entirely irrespective of contract, one which the law imposes regardless 
of the company’s desire to assume it. Whether this duty be called one of tort 
or of quasi-contract is immaterial. In either case its fundamental feature is its 
non-consensual nature. It is a duty peculiar to the business of insurance and 
does not extend beyond it.” [Italics inserted.] Funk, Duty of an Insurer 
to Act Promptly on Applications, 75 U. or Pa. L. Rev. 207 (1927). See also 
comment in 40 Yate L. J. 121 as to the desirability of adopting the tort basis 
of recovery in cases of this kind. 

At least one state has, by legislative enactment, obviated the difficulty of 
finding a proper basis on which to hold the insurance company liable in cases 
of this nature. Sec. 4902 N.D. Comp. Laws Ann. (Supp. 1925) provides 
that an insurance company shall be bound twenty-four hours from the time 
of application to a local agent for hail insurance, unless notification of rejection 
of the application is made by telegraph within the twenty-four hours. As to 
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the construction of this statute see Wanberg v. Nat. Union F. Ins. Co., 46 N.D. 
369, 179 N.W. 666 (1920). This statute was held not to violate the Fourteenth 
Amendment in Nat. Union F. Ins. Co. v. Wanberg, 260 U.S. 71., 41 Sup. Ct. 
Rep. 72. (1922). 


Marvin P. VERHULST. 


LANDLORD AND TENANT—LIABILITY OF AN ASSIGNEE OF A LEASE AFTER 
REASSIGNMENT.—In Childs v. Warner Bros. Southern Theatres, 156 S. E. 923 
(N. C. 1931), plaintiff executed a lease with a provision that the lessees should 
not assign the lease or underlet the premises without the written consent of 
the lessor. Subsequently, with the consent of the plaintiff, the lessees assigned 
all their rights, title, and interest in the lease to defendants. Later, the defend- 
ants re-assigned to another, but without the consent of the plaintiff-lessor. 
On default in the payment of rent by the second assignee, the plaintiff brought 
the present action against the original assignee for rent due. The court held 
that the doctrine of Dumpor’s Case was repudiated in North Carolina, and 
that as a consequence the plaintiff could recover the rent due under the lease 
in the present action. 

The case of Dumpor v. Symms, decided by the English courts in 1603, and 
reported in 4 Coke 119, has had a checkered career in juridic literature. ‘In 
that case a lease was executed with the conditicn that the lessee or his assigns 
should not alienate the premises without special license of the lessor. With 
the consent of the lessor the lessee assigned his term; and the court decided 
that the condition was thereby destroyed, and that subsequently the lessor 
could not enter when the assignee himself transferred the lease. Despite the 
harshness of this rule, and its denounciation as a “venerable error,” it became 
the law of England and remained so until superseded by act of Parliament. 
Brummel v. MacPherson, 14 Ves. Jr. 173 (1807); see Doe v. Bliss, 4 Taunt. 
735 (1813) ; 22 and 23 Vict. c. 35, §1 (1859). 


In the United States, while a number of jurisdictions have accepted the 
doctrine of Dumpor’s Case, Reid v. Weissner and Sons Brewing Co., 88 Md. 
234, 40 Atl. 877 (1898); Pennock v. Lyons, 118 Mass. 92 (1875); Aste v. 
Putnam’s Hotel Co., 247 Mass. 147, 141 N. E. 666 (1923), 31 A.L.R. 149 
(1924), the tendency has been to overrule it as being supported by neither 
logic nor reason. Rothrock v. Sanborn, 178 Cal. 693, 174 Pac. 314 (1918); 
Moss v. Chappell, 126 Ga. 196, 54 S. E. 968 (1906), 11 L. R. A. (Nn. s.) 398 
(1908) ; Kew v. Trainor, 150 Ill. 150, 37 N. E. 223 (1894) ; Investors Guaranty 
Corp. v. Thompson, 31 Wyo. 264, 225 Pac. 590 (1924), 32 A. L. R. 1071 (1924). 

It is to be noted, however, that the rule in Dumpor’s Case applied only to 
conditions in a lease. The courts early declared that the doctrine properly had 
no application to a covenant, Doe v. Bliss, supra; Dakin v. Williams, 22 Wend. 
201 (1839), and with possibly only one exception (Reid v. Weissner and Sons 
Brewing Co., supra), no court has ever declared that the rule ought to be 
extended to a covenant not to assign without the lessor’s consent. It is interest- 
ing to consider therefore, that in the instant case the court ignored the fact 
that the lease-provision before it apparently was intended as a covenant, and 
that the rule in Dumpor’s Case properly was inapplicable. 

However, a more serious difficulty presents itself in the principal case, 
namely, whether the first assignee should be held liable for rent after his 
privity of estate has ceased, even upon a repudiation of Dumpor’s Case. The 
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answer that the courts have almost unanimously given is that the liability of 
an assignee upon the covenants of a lease exists only for the period during 
which there is a privity of estate. The assignee is not liable for breaches of 
covenants in the lease which occur after a re-assignment. Smith v. Ingram, 
90 Ala. 529, 8 So. 144 (1890) ; Consolidated Coal Co. v. Peers, 166 Il}. 361, 
46 N. E. 1105 (1896) ; Armstrong v. Wheeler, 9 Cow. 88 (NY 1828) ; Tibbals 
v. Iffland, 10 Wash. 451, 39 Pac. 102 (1895). And the assignee may rid him- 
self of liability for future breaches by re-assigning without giving notice to 
the lessor or obtaining his leave, and notwithstanding a condition in the 
original lease that the lessee should not assign without the license of the 
lessor. Dougherty v. Mathews, 35 Mo. 520, 88 Am. Dec. 126 (1865) ; Tibbals 
v. Iffland, supra. 

In Tibbals v. Iffland, supra, the facts were practically identical with those 
in the principal case. The plaintiff as the lessor of certain premises brought 
an action for rent due against the assignee of the lessee, who pleaded that he 
had assigned his interest and surrendered possession to another before such 
rent accrued. The court held the defense good, declaring that “the assignee 
may rid himself of all liability to the lessor for rent by re-assigning the lease 
to any person.” 

This rule of law is not at odds, of course, with the principle that the 
assignee may by contract between himself and the lessor bind himself to a full 
performance of all covenants of the lease. Springer v. DeWolf, 194 Ill. 218, 62 
N. E. 542 (1901), 56 L. R. A. 465 (1902) ; Consumers Ice Cream Co. v. Bixler, 
84 Md. 437, 35 Atl. 1086 (1896) ; Lindsley v. Joseph Schnaide Brewing Co., 59 
Mo. App. 271 (1894); 2 THompson, Reat Property (1924) 524; Woops, 
LANDLORD AND TENANT (1881) 553. The court in the instant case did not, 
hewever, attempt to spell out liability of defendant on the grounds of privity 
of contract; and the cases indicate that in order to create a contractual liabi- 
lity of an assignee to a lessor there must be something more than a bare assign- 
ment. So a provision that an assignee of a lease takes it “subject to the 
agreements in the lease” has been held insufficient to impose a personal obli- 
gation on the assignee. Consolidated Coal Co. v. Peers, 166 Ill. 361, 46 N. E. 
1105 (1896), 38 L. R. A. 624 (1898). But where the lessee is required under 
the lease to obtain the consent of the lessor to an assignment in order to render 
such assignment valid, and the lessor, in consideration of his assenting thereto, 
obtains from the assignee an agreement to assume all the covenants of the 
lease, a privity of contract is created, and the assignee remains liable on the 
covenants of the lease after a re-assignment without the consent of the lessor. 
Springer v. Chicago Real Estate Loan Co., 202 Ill. 17, 66 N. E. 850 (1903) ; 
Edwards v. Spalding, 20 Mont. 54, 49 Pac. 443 (1897). This rule does not 
apply where there is no such consent required from the lessor, as the assignee’s 
promise is without consideration and therefore unenforceable. Seventy-Eighth 
St. And Broadway Co. v. Pursell Mfg. Co., 92 Misc. 178, 155 N. Y. S. 259 
(1915). The cases hold generally that a memorandum of assignment whereby 
the assignee assumes all obligations and liabilities arising under the lease, as 
distinguished from merely taking subject to them, does give rise to a privity 
of contract. Springer v. DeWolf, 194 Ill. 218, 62 N. E. 542 (1901), 56 L. R. A. 
465 (1902). 

As above stated, the court in the principal case does not pretend to hold 
the defendant liable for damages for breach of contract provisions, ignoring, 








CASE LAW 53 


in fact, the precise form of the assignment of the lessee to the defendant, and 
referring to it merely as an assignment purporting to convey all right, title, 
and interest in the lease. And in the absence of an assumption of contractual 
: liability by the defendant, it appears that the instant decision runs counter to 
the cases above cited which hold that once privity of estate has ceased, an 
assignee is no longer liable for rent. 

While this decision seems to be unsound, the lessor in such a factual situ- 
ation should have an action for damages against an assignee who re-assigns 
without consent, by reason of the latter’s breach of his covenant not to re- 
assign. The courts recognize such a covenant as one that “runs with the land”, 
and therefore as one that imposes liability on assigns of the original lessee not 
by contract but merely by privity of estate. Williams v. Earle, L. R. 3 Q. B. 
739 (1868) ; Goldstein v. Sanders, (1915) 1 Chan. 549; 1 Trrrany, LANDLORD 
AND TENANT (1910) 886. And as the assignee in possession who reassigns, 
breaches such covenant while his privity of estate still subsists, he does not 
come under the rule before considered that an assignee is not liable for breaches 
that occur after his privity of estate has ceased. 

The measure of damages for the breach of a covenant not to assign is 
far from settled by the few decisions on the question, but these cases do indicate 
the necessity for distinguishing such an action from one on a covenant to pay 
rent. In Williams v. Earle, supra, which is the leading English case on 
the subject, where the assignment was an assignment over by an assignee, it 
was laid down that the measure of damages is such a sum as will, as far as 
money can, put the plaintiff in the same position as if he had still the defen- 
dant’s liability instead of the liability of another of inferior pecuniary ability, 
but there did not seem to be any special damage in that case. Substantially 
the same rule was followed in Rowiame v. Simpson, 84 N. Y. S. 875 (1903), 
and in Cohen v. Popular Restaurants, (1917) 1 K. B. 480. It was emphasized 
in Munro v. Waller, 28 Ont. 574 (1897), however, that while the lessor could 
recover the amount of his loss by reason of the pecuniary irresponsibility of the 
second assignee, any lack of responsibility on the part of the first assignee 
must be considered in fixing the amount. In general, it would seem that the 
measure of damages in an action for breach of a covenant against assignment 
is less certain than that in an action on the covenant to pay rent. This, perhaps, 
accounts for the fact that relatively few cases wherein the former type of 
action was relied on, may be found in the books. 

In conclusion, it should be noted that while the court in the principal case 
erroneously allowed suit for rent to be maintained against an assignee who had 
re-assigned, such suit may properly be brought by a lessor against the assignee 
in possession, by reason of his privity of estate, or against the original lessee, 
who continues liable on his express contract in the absence of a discharge by 
the lessor. Gusman v. Mathews, 29 Ohio App. 402, 163 N. E. 636 (1928) ; 
Lovejoy v. McCarty, 94 Wis. 341, 68 N. W. 1003 (1896) ; 2 THompson, REAL 
Property (1924) 497. 

T. C. KaMMHOLz 


MunicrpaL CorPORATIONS—CONTRIBUTORY NEGLIGENCE NO Bar To ACTION 
By City.—The city brought suit for damages for injury done to a municipal 
bridge throught the negligence of the operator of a steamship. Court found that 
the negligent conduct of the harbor master contributed to the injury. Held: 

















54 WISCONSIN LAW REVIEW 


a city is not bound by the negligence of its officers and agents in the perfor- 
mance of a governmental function; so the negligence of the harbor master is 
no bar to the city’s suit for damages. Judgment reversed and cause remanded 
with instructions to render judgment for the plaintiff on the verdict. City of 
Milwaukee v. Meyer et al., 235 N. W. 768 (Wis 1931). 

The doctrine that a municipality, in the absence of specific statute, is not 
liable for the negligence of its officers or agents in the performance of a public 
or governmental function is almost universal. ELLiot, MUNICIPAL CoRPORATIONS 
(3rd ed.), §334; Dirt, Municrpat Corporations (5th ed.) §1626 et seq.; 
McQuiLtan, Municrpat Corporations, §2623; Harris v. District of Columbia 
256 U. S. 650, 41 Sup. Ct. Rep. 610, 65 L. Ed. 1146, (1920), Young v. Wor- 
cester, 253 Mass. 481, 149 N. E. 204 (1925); Wilcox v. Rochester, 190 N. Y. 
137, 82 N. E. 1119 (1907). In even the earliest decisions this doctrine seems 
to have been accepted without much analysis, see Kelley v. City of Milwaukee, 
18 Wis. 83, (1864), and Hafford v. City of New Bedford, 16 Gray 297 (Mass. 
1860). “The reason for the established doctrine of nonliability of municipali- 
ties acting in the discharge of governmental affairs, is that, in the exercise of 
such powers they are merely branches of the state or sovereign power, and 
therefore a part of the state in that regard, and thus not liable as a matter of 
established public policy.” City of Kokomo v. Loy, 185 Ind. 18, 22, 112 N. E. 
994 (1916). “The reason for exempting a municipality from damages for 
injuries inflicted in the performance of its governmental functions is one of 
public policy, to protect public funds and public property,” so that they will 
not be diverted O’Connell v. Merchants’ etc. Dist. Tel. Co., 167 Ky. 468, 474, 
180 S. W. 845 (1915). Whenever courts have enunciated the reason for the 
doctrine, they have pointed out this same ground of public policy as a reason 
for not applying the rule of respondeat superior. 

The instant case goes farther than declaring the city not liable in damages, 
and holds that contributory negligence is no defense to an action for damages 
by a city involving a governmental function. The court on page 769 uses two 
arguments to sustain its position: “In order to constitute the negligence of the 
harbor master the negligence of the city, the relation of respondeat superior 
must obtain, and, if it does not exist in the one instance [where the city is 
being sued], it cannot in the other.” It is respectfully submitted that this purely 
logical argument ignores the real question, namely, whether the same reasons 
of public policy are here present to suspend the doctrine of respondeat superior 
as are present when a city is being sued. The same is true of the court’s 
second argument on page 769 that “the same considerations which render it 
{a municipality] immune from the consequence of their [its officers’ and 
agents’] laches should also relieve it from the bar of their contributory negli- 
gence,” since this analogy is not complete unless the same reasons exist in 
both cases. The reason assigned for the doctrine as to laches is that it is 
founded “upon a great public policy. The government can transact its business 
only through its agents; and its fiscal operations are so various, and its agencies 
so numerous and scattered, that the utmost vigilance would not save the public 
from the most serious losses, if the doctrine of laches can be applied to its 
transactions.” U.S. v. Kirkpatrick, 9 Wheat. 720, 735 (1824). 

The court cites in its opinion the only two cases in the reports which have 
dealt with the question. In Patterson v. Erie Ry. Co., 78 N. J. Law 592, 75 
Atl. 922, (1909), 30 L. R. A. (wn. s.) 209 (1911), a city fire truck was struck 
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by the defendant’s train at a grade crossing, the driver of the truck being 
contributorily negligent. The court decided the case upon the logical ground 
that since the doctrine of respondeat superior did not apply to a city in the 
exercise of its governmental functions, the negligence of the driver could not 
be imputed to the city and constituted no more of a defense than if he had 
been a complete stranger. There was no discussion of whether the doctrine 
of respondeat superior should be applied in such a case, or of the reasons for 
the rule of nonliability. In Columbus Ry. Co. v. City of Columbus, 29 Ga. App. 
8, 113 S. E. 243 (1922), the defendant railway demurred to the complaint on 
the ground that since it could not raise the defense of contributory negligence 
to such an action, the action could not be brought. The court in overruling the 
demurrer assumed the fact that such a defense could not be raised against the 
city, but said that this was so in children’s suits, etc. and presented no valid 
objection. So in neither of these cases was there any discussion of the advi- 
sability or the necessity of extending the doctrine of non-liability to bar the 
defense of contributory negligence. 

Quaere: Are the same reasons of public policy prensent to bar the defense 
of contributory negligence in a suit for damages brought by the city as are 
present when a city is being sued for damages? 


Francis J. Witcox 


PLEADING—ALLEGATIONS OF Fact 1In Wisconsin—“How comes it that after 
more than seventy years of discussion and judicial decision, a question of this 
kind can still be an open one?” Cook, Statement of Facts in Pleading Under 
the Codes (1921) 21 Cor. L. Rev. 416. In Baker v. Janesville Traction Co., 
234 N. W. 912 (Wis. 1931), the problem arose whether conculsions of law are 
sufficient in a pleading to raise the issue. A motorman was suing his employer 
for injuries sustained while performing his dutes. At the terminal plaintiff 
left the car to change the trolley and walked from one end to another. While 
returning to the door of the car through which he had alighted he was struck 
by an automobile. The complaint alleged, among other things, that the place 
where plaintiff worked was unsafe and therefore defendant had violated the 
duty placed upon him by statute to provide a safe place of employment. Ws. 
Stat. (1929) §101.06. Defendant demurred on the ground that the complaint 
did not state facts sufficient to constitute a cause of action against the defen- 
dant employer. The circuit court overruled the demurrer to the complaint. On 
appeal the order of the trial court was reversed. The supreme court held that 
an allegation that a place is unsafe, is a mere conclusion of law and insufficient 
as a matter of pleading to raise the issue. 

Conclusions of law are not good as against a general demurrer. To allege 
a thing is unsate is a mere conclusion of law. Emond v. Kimberly-Clark Co., 
159 Wis. 83, 149 N. W. 760 (1914); Peake v. Buell, 90 Wis. 508, 63 N. W. 
1053, 48 Am. St. Rep. 946 (1895); but see Cointe v. Congregation of St. John 
the Baptist, 154 Wis. 417, 143 N. W. 185 (1913) (Unsafe place to work held 
to be an ultimate fact). “The general rule is that an allegation of duty, in 
terms, is a mere legal conclusion.” Sunderland, 31 Cyc. 54; Emond v. Kim- 
berly-Clark, supra; Peake v. Buell, supra. But see Greenman v. Chicago & 
Northwestern R. R., 100 Wis. 188, 75 N. W. 998 (1898); Lago v. Walsh, 98 
Wis. 348, 74 N. W. 212 (1898); Jones v. Burtis, 88 Wis. 478, 60 N. W. 785 
(1894) in which cases such an allegation was held to be one of fact. An alle- 
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gation that “it was the duty of the defendant to repair the damage to said 
highway” was held to be a sufficient averment and was not subject to a general 
demurrer in Oconto County v. Union Mfg. Co., 190 Wis. 44, 208 N. W. 989 
(1926). 

At common law the leader placed emphasis upon the developement of a 
single issue, making general allegations, which did not specifically present the 
facts, CLarK, Cope PieapinG (1928) 150. As a result, conclusions of law 
were frequently mixed with the statement of facts. Note (1923) 32 Yate 
L. J. 485. Under the code, Wis. Stat. (1929) §263.03 “The complaint shall 
contain a plain and concise statement of the facts, constituting each cause of 
action, without unnecessary repetition.” In the interpretation of similar sec- 
tions, jurisdictions have held that only the ultimate facts should be pleaded, or 
“only the dry naked, actual facts.” Pomeroy, Cop— Remepies (5th ed. 1929) 
635, 636. Many attempts have been made in defining these terms. “The state- 
ment of facts involves a mental process of selecting from among observed 
phenomena those which are important in view of our particular purpose and 
interpreting them in the light of that purpose.” Clark, The Complaint in 
Code Pleading (1926) 35 Yate L. J. 259 at 291. Mr. Justice Timlin, in 
Travelers’ Ins. Co. v. Hallauer, 131 Wis. 371, 111 N. W. 527 (1907), stated: 
“Where the conclusion describes a legal status or condition or a legal offense, 
it would ordinarily be treated as a conclusion of law. Where on the other 
hand, the conclusion describes a condition or status not represented or desig- 
nated by some definite legal term or rule, it will ordinarily be a conclusion of 
fact.” See Werner, How to Draft Findings of Fact and Conclusions of Law, 
(1922) 1 Wis. L. Rev. 321 . 

Wisconsin, like other jurisdictions, has had a period of confusion on this 
question. Decisions seem to agree that conclusions of fact, not of law, should 
be stated. Some state that the pleading of a conclusion of law is not subject 
to demurrer, but only to a motion to make more definite and certain. Fitts v. 
Waldeck, 51 Wis. 567, 8 N. W. 363 (1881) ; Young v. Lynch, 66 Wis. 514, 29 
N. W. 224 (1886) ; Doolittle v. Laycock, 103 Wis. 334, 79 N. W. 408 (1899). 
The majority of the decisions hold that conclusions of law are not admitted by 
general demurrer. State v. Koch, 138 Wis. 27, 119 N. W. 839 (1909); Peake 
v. Buell, supra; Emond v. Kimberly-Clark, supra. “A demurrer to a complaint 
admits all the facts therein well pleaded, but it does not admit erroneous con- 
clusions drawn from such facts by the pleader, even though the conclusions 
bear the semblance of statements of facts.” Mr. Justice Vinje, in North- 
western Mut. Life Ins. Co. v. State, 173 Wis. 119, 180 N. W. 138 (1920). 
According to decisions of Mr. Justice Marshall, the pleadings are to be liberally 
construed in the pleader’s favor. Therefore, “facts need not necessarily be 
expressly alleged. No very narrow idea is to be indulged in as to what is a 
legal conclusion and what is a matter of fact, or mixed law and fact.” Laun 
v. Kipp, 155 Wis. 347, 145 N. W. 183 (1914). Another line of cases, however, 
in accord with the principal case, holds that the code requires facts as they 
actually existed to be pleaded. 

With reference to the pleading of negligence, specific Wisconsin cases 
have held allegations that the “machine was defective and at times uncontrol- 
lable,” Odegard v. North Wis. Lumber Co., 130 Wis. 659, 110 N. W. 809 
(1907), that the “defendant drove at high rate of speed and negligently ran 
into plaintiff’s vehicle,’ Hanson v. Anderson, 90 Wis. 195, 62 N. W. 1055 
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(1895), that the “engineer so negligently operated the boiler that it exploded,” 
Fitts v. Waldeck, supra, do not make the complaint subject to demurrer. But 
in Moen v. Madison Ry. Co., 199 Wis. 168, 225 N. W. 821 (1929), Mr. Justice 
Fowler stated that “a mere allegation of negligence is a conclusion of law 
rather than an allegation of fact and is not admitted by a demurrer.” But 
Mr. Justice Bardeen in an early case, described allegations of negligence or 
incompetence as mixed questions of law and fact, and hence such allegations 
as applied to the conduct of a party, are not mere conclusions of law, but 
rather statements of ultimate facts. Doolittle v. Laycock, supra. Accord, 
Hogan v. C. M. & St. P. Ry., 59 Wis. 139, 17 N. W. 632 (1883). Mr. 
Justice Holmes considers negligence a question of fact. Holmes, Law in 
Science and Science in Law, (1899) 12 Harv. L. Rev. 443 at 457. Thayer 
defines it as a mixed question of law and fact. THAYER, PRELIMINARY TREATISE 
on Eviwence (1898) 250. 

In pleading fraud, a general charge that a party acted fraudulently, falsely 
or wrongfully or that he made fraudulent representations or statements, is 
mere surplusage; there must be a specification of facts to justify it. Kewau- 
nee County v. Decker, 30 Wis. 624 (1872); Pietsch v. Krause, 112 Wis. 418, 
88 N. W. 223 (1901); New Bank v. Kleiner, 112 Wis. 287, 87 N. W. 1090 
(1901) ; Riley v. Riley. 34 Wis. 372 (1874) ; Forest County v. Shaw, 150 Wis. 
224, 136 N. W. 624 (1912) ; Parsons v. Balsom, 129 Wis. 311, 109 N. W. 136 
(1906) ; Steinberg v. Saltzman, 130 Wis. 419, 110 N. W. 198 (1907) ; McDonold 
v. Sullivan, 135 Wis. 361, 116 N. W. 10 (1908); Colby Cheese Box Co. v. 
Laabs, 186 Wis. 358, 202 N. W. 795 (1925). However, pleading facts according 
to their legal effect is not objectionable. Village of Prentice v. Nelson, 134 
Wis. 456, 114 N. W. 830 (1908); S. Milwaukee Co. v. Murphy, 112 Wis. 614, 
88 N. W. 583 (1902), 58 L. R. A. 82; Lawn v. Kipp, supra. “To require the 
definite precise stdtement of the detailed acts constituting the fraud would in 
some cases, pretty near to if not more, require the pleading of evidence.” 
Mr. Justice Marshall in Laun v. Kipp, supra. See also Lipman v. Manger, 185 
Wis. 63, 200 N. W. 663 (1924). 

In the case of the common counts, the pleader may proceed according to the 
common law system of pleading, and conclusions of law may be alleged. This 
seems to be an exception to the general rule in Wisconsin. Thompson v. Town 
of Elton, 109 Wis. 589, 85 N. W. 425 (1901); Andresen v. Upham Mfg. Co., 
120 Wis. 561, 98 N. W. 518 (1904); Morse v. Gillman, 16 Wis. 504 (1863) ; 
Grannis v. Hooker, 29 Wis. 65 (1871). But a general allegiation that goods 
were sold and delivered was considered a conclusion of law in Flambeau River 
L. Co. v. Lake Superior D. P. Co., 200 Wis. 34, 227 N. W. 276 (1929). 


The following have been held concluisons of law: “Employee”, Tesch v. 
Industrial Commission, 200 Wis. 616, 229 N. W 194 (1930); “Gross Negli- 
gence”, Herrem v Kanz, 165 Wis. 574, 162 N. W. 654 (1917); “Conspiracy 
unlawful”, Kasik v. Janssen, 158 Wis. 606, 149 N. W. 398 (1914); “Illegality 
or want of organization of a town”, Pratt v. Lincoln County, 61 Wis. 62, 20 
N. W. 726 (1884); “Duly and lawfully married”, Williams v. Williams, 63 
Wis. 72, 23 N. W. 110 (1885); “Legally qualified voter”, Brown v. Phillips, 
71 Wis. 239, 36 N. W. 242 (1888); “reading bible not sectarian instruction,” 
State ex rel. Weiss v. District School, 76 Wis. 177, 44 N. W. 967 (1890) ; 
“land is exempt from taxation”, Quinney v. Town of Stockbridge, 33 Wis. 505 
(1873). The following have been held conclusions of mixed fact and law: 
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“That an execution was duly issued”, Jones v. Davis, 22 Wis. 422 (1868) ; 
“That a mortgage was and is subject and subsidiary to the mortgage or trust 
deed of your orators”, Supervisors v. Mineral Point Ry., 24 Wis. 93 (1869) ; 
“heirs at law”, Gillette v. Robbins, 12 Wis. 319 (1860) ; “That money borrowed 
by town officers was used for legitimate purposes so that defendant [town] 
had the full benefit thereof.” Thompson v. Elton, 109 Wis. 589, 85 N. W. 
425 (1901). For pleading purposes the above were treated as facts and held to 
be sufficient pleadings. 

The decided cases clearly show that the code has done everything but 
clarify this problem. How should the pleader frame his allegations so as 
not to have too many facts—for evidentiary facts should not be pleaded—nor 
too few facts, by giving what is termed legal conclusions? Mr. Justice Homes 
says that the difference between statements of fact and conclusions of law is 
merely one of degree. Note (1923) 32 Yate L. J. 485. Prof. Cook, however, 
says “There is no logical distinction between statements of fact and conclusions 
of law”. Cook, Statements of Fact in Pleading Under the Codes (1921) 21 
Cox. L. Rev. 416. It seems, therefore, that as new circumstances arise courts 
will have to determine whether “it is law or fact”. Hard and fast rules cannot 
be set down. In Flambeau River Lumber Co. v. Lake Superior District Power 
Co., supra, Chief Justice Rosenberry stated “It would not do to pursue too 
far metaphysical distinctions between allegations of fact and conclusions of 
law.” The better view seems to be, however, that conclusions of law should 
not be permitted. General allegations, as a rule, conceal the true facts. The 
opposite party, therefore, is unable to prepare his defense adequately for he is 
not informed of the exact charges against him. 

Louts L. MELpMAN 


REMEDIES—EJECTMENT OR INJUNCTION FOR ENCROACHMENTS.—Fisher v. 
Goodman, 237 N. W. 93 (Wis. 1931), presents the question of what remedy is 
available where there is an encroachment upon and below, or upon and above, 
the surface of land. The defendants, in erecting an apartment building on their 
land, built a heavy foundation and wall, protruding several inches into the soil 
and upon the surface of the plaintiff’s premises. The court held that the plain- 
tiff might have equitable relief by mandatory injunction compelling the removal 
of the encroachment, or might treat the invasion as a disseisin and resort to 
the remedy of ejectment. In granting the aggrieved party an election of 
remedies, the court took a distinctly liberal stand upon a problem that has 
occasioned many conflicting opinions. 

The history of this question in the Wisconsin courts shows that a d s- 
tinction has been drawn between two types of cases: (1) those in which 
the encroachment is merely above or below the plaintiff’s land, and (2) those 
in which it is upon the surface as well as above or below. The present case 
belongs to the second category. 

One of the earliest cases dealing with this subject is McCourt v. Eckstein, 
22 Wis. 148, 94 Am. Dec. 594 (1867), in which some stones of the defendant’s 
foundation wall projected eight inches into plaintiff’s premises. It was held 
that the plaintiff might treat this projection as a disseisin rather than as a 
trespass, at his election, and maintain ejectment therefor . The court did not 
go into the question of equitable relief. This decision was cited with approval 
in the later case of Zander v. Valentine Blatz Brewing Co., 95 Wis. 162, 70 
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N.W. 164 (1897). There, however, the plaintiff allowed his building to rest 
on the invading foundation and occupied the building up to his true line. 
The case may be summed up thus: An intrusion by one lot-owner of his 
foundation wall upon the land of the adjoining owner, without permission, is 
a trespass, and may be treated as a disseisin; but if the owner of the land 
so intruded upon extends his own building to his line and rests it upon such 
wall and occupies the same continuously, he thereby elects to treat the intrusion 
as a mere trespass, and cannot maintain ejectment. 

Under similar facts the court reiterated this doctrine in Rahn v. Milwaukee 
Electric Railway and Light Co., 103 Wis. 467, 79 N.W. 747 (1899) ; but here 
the court went a step further and declared that the plaintiff might have equit- 
able relief extending to a complete removal of the offending wall. The basis 
for granting equitable relief was the theory that where the complainant 
occupies the surface of his land to the true line, he cannot maintain ejectment 
to secure the removal of a foundation wall which encroaches on his land under- 
ground, and that trespass in such a case is an inadequate remedy at law. The 
recent case of Ogden v. Straus Bldg. Corp., 187 Wis. 232, 202 N.W. 34 (1925), 
also advanced this doctrine. 

In Beck v. Ashland Cigar and Tobacco Co., 146 Wis. 324, 130 N.W. 
464, Ann. Cas. 1912 C, 239 (1911), the protrusion was upon as well as below 
the surface of the soil. The court held the remedy of ejectment exclusive in 
such an instance, and the equitable relief available only where there is an en- 
croachment but the owner is left in possession of the surface to his true line. 


Likewise, when the offending projections have been above the surface 
of the soil and the plaintiff held to the true line, it has been held, in accordance 
with the underground cases, that injunction and not ejectment is the proper 
remedy. Rasch v. Noth, 99 Wis. 285, 74 N.W. 820, 40 L.R.A. 577, 67 Am. 
St. Rep. 858 (1898); Huber v. Stack, 124 Wis. 359, 102 N.W. 12, 109 Am. 
St. Rep. 937, 4 Ann. Cas. 340 (1905). 


Fisher v. Goodman, supra, is distinguishable in its facts from the cases 
cited, except McCourt v. Eckstein, supra, and Beck v. Ashland Cigar and 
Tobacco Co., supra, in that here the encroachment deprived the plaintiff of 
possession of a surface strip as well as a portion of land beneath the surface 
However, it seems to go a step further than previous cases in its liberal 
holding that the plaintiff is not limited to one remedy, but may resort to 
ejectment or injunction. He may tfeat the invasion as a disseisin and bring 
an action of ejectment or may ask for a mandatory injunction compelling the 
defendant to remove the encroachment. In granting this election of remedies, 
it partially overrules Beck v. Ashland Cigar and Tobacco Co., supra, which 
held the remedy of ejectment exclusive. 


If the piaintiff can avail himself of either remedy, many obstacles are at 
once removed from his road to redress. There are numerous situations in which 
the remedy of ejectment is inadequate. In case of a wall or building en- 
croaching upon the plaintiff’s property, certain practical difficulties arise in the 
execution of the judgment in ejectment, justifying the sheriff in refusing to 
accept the responsibility, extensive cost, and limitless trouble of removing the 
protruding substance. If he invades by a hair the property of the defendant 
in so doing, he is guilty of a trespass. Furthermore, even if the sheriff might 
be induced to act by advancing to him the cost of the operation and giving 
him a bond against possible liability, it is apparent that specific relief com- 
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pelling the defendant to assume directly the trouble, expense, and risk of such 
removal is by far superior and more just than imposing those burdens upon 
the plaintiff. 14 A.L.R. 831, 838; 36 L.R.A. (n.s.) 402; 11 L.R.A. (n.s.) 
917. 

Where it is held that ejectment will not lie, such as in the cases where the 
plaintiff has full possession of the surface, the only remedy at law for the 
owner is to remove the encroachment and recover the cost therefor in an 
action of trespass, or to let it remain and sue for damages from time to time. 
It is evident that in such an instance we have a case of continuing trespasses, 
in which equity should intervene to prevent a multiplicity of suits. Finally, 
there is the danger of the trespass ripening into an easement, which equity 
should prevent. 

Decisions in other states are conflicting on the question of ejectment or 
injunction in these encroachment cases. The weight of authority and reason 
is in favor of the equitable remedy where the owner holds the land to his 
true line and the protrusion is only above or below the surface. Norwalk 
Heating and Lighting Co. v. Vernam, 75 Conn. 662, 96 Am. St. Rep. 246, 
55 Atl. 168 (1903); Szathmary v. Boston and A. R. Co., 214 Mass. 42, 100 
N.E. 1107 (1913) ; Crocker v. Manhattan Life Ins. Co., 61 App. Div. 226, 70 
N.Y. Supp. 492 (1901). Watsu, Eguirty, p. 162, goes so far as to say: 
“It is difficult to understand on what principle some of the courts allow eject- 
ment in these cases. It is settled law about which there is no question that 
twenty years continuance of such encroachments above or below the surface 
gives rise to an easement by prescription, not to title to land by adverse 
possession. The defendant is not in possession in these cases [where the plain- 
tif, occupies his full surface], and therefore ejectment should not be allowed.” 

Where the owner is dispossessed of a strip of his land as in the principal 
case, there is a greater conflict of opinion, but the better rule, it seems, is 
to make the equitable relief available. Kershishian v. Johnson, 210 Mass. 135, 
36 L.R.A. (n.s.) 402, 96 N.E. 56 (1911); Herschberg v. Flusser, 87 N.J. Eq. 
588, 101 Atl. 191 (1917) ; Baron v. Korn, 127 N.Y. 224, 27 N.E. 804 (1891). 

In Hahl v. Sugo, 169 N.Y. 109, 62 N.E. 135, 61 L.R.A. 226, 14 A.L.R. 
838, 88 Am. St. Rep. 539 (1899), the court reached a result similar to that 
of the Wisconsin opinion in Fisher v. Goodman, supra. There the plaintiff 
had recovered in an action in ejectment for the land encroached upon, but the 
sheriff had returned the execution as impossible of performance. Then equit- 
able relief, directing the defendant to remove the wall, was secured in a 
separate suit. On appeal, the appellate division affirmed this judgment, but 
it was reversed in the court of appeals on the ground that the judgment in 
the previous action at law, in which the equitable relief might have been 
asked and granted, was a bar to the maintenance of a separate equitable suit. 
Like this case, the present Wisconsin case is the natural result of the gradual 
merger of law and equity into one form of action under the code, allowing 
the plaintiff the type of relief best suited to his case. 


Gorpon SINYKIN 
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Trusts—Precatory Worps—Drrections To Empioy.—A petition was 
brought to construe a will. The will, after establishing a trust, stated, inter 
alia, “It is my desire that my present housekeeper continue as such for my 
son.” Held, that although no trust existed in favor of the housekeeper, the 
guardian must continue her status as long as possible. In re Platt’s Will, 


237 N. W. 109 (Wis. 1931). 


Where precatory language is employed courts are generally confronted 
with the problem of whether the particular words give rise to a trust or 
whether they merely express a wish.1 Situations are rarer where precatory 
language is used to direct the administration of an expressed trust,? as in the 
instant case where the precatory words were used in connection with a direction 
to employ. Testamentary directions to employ have been grouped into three 
categories: (1) mere recommendations; (2) express directions; and (3) ex- 
press directions primarily intended for benefit of the designated person.® 
Mere recommendations are nct binding* and even mandatory instructions are 
not construed to give the designated individual power in his own right to 
compel employment where he is only an incidental beneficiary.5 And in 
cases falling under the third class only two instances have been encountered 
where the courts compelled the trustee to employ. Aside from the special 
reasons applicable in cases involving the appointment of attorneys,’ this fact 
may be attributed to the infrequent use of clearly mandatory language to 
employ® and the hesitancy of courts to give mandatory significance to pre- 





In the absence of something in the terms of the will from which the court 
ought to infer that a trust is intended, precatory words are generally interpreted 
only in their ordinary sense. In re Humphrey’s Estate (1916) 1 Ir. R. 21; 
Estate of Browne, 175 Cal. 361, 165 Pac. 960 (1917). Contra: Deacon v. Cobson, 
83 N. J. Eq. 122, 89 Atl. 1029 (1914); In re Hochbrunn’s Estate, 183 Wash. 415, 
244 Pac. 698 (1926). , 

*Precatory language has been sufficient to direct the sale of real estate, 
Appeal of the City of Philadelphia, Trustee, 112 Pa. 470, 4 Atl. 4 (1886); to 
effectuate a gift, Mosley v. Bolster, 201 Mass. 135, 87 N. E. 606 (1909); to direct 
the investment of a trust, Stewart v. Stewart, 61 N. J. Eq. 25, 47 Atl. 633 (1900). 

%Scott, Testamentary Directions to Employ (1928) 41 Harv. L. Rev. 709. 

“Shaw v. Lawless, 5 Cl. & Fin. 129 (Eng. 1838); Finden v. Stephens, 2 Ph. 
142 (Eng. 1846); Colonial Trust Co. v. Brown, 105 Conn. 261, 135 Atl. 555 (1926); 
In re Will of Pittock, 102 Ore. 159, 199 Pac. 633 (1921). 

‘Scott, op. cit. supra note 3, at 713; see Shaw v. Lawless supra note 4, at 155. 

‘Hibbert v. Hibbert, 3 Mer. 681 (Eng. 1808); Williams v. Corbet, 8 Sim. 349 
(Eng. 1837). 

"There is no testamentary power to control the trustee or executor in the 
choice of their attorneys. In re Ogier, 101 Cal. 381, 35 Pac. 900 (1894); Matter 
of Caldwell, 188 N. Y. 115, 80 N. E. 663 (1907). Contra: Rivet v. Battistella, 
167 La. 766, 120 So. 289 (1929). The reason for the general holding is to be 
found in the fact that when an attorney is employed to render services in pro- 
curing the admission of a will to probate, or in settling the estate, or in advising 
the trustee, he acts as the attorney of the executor or trustee and not of 
the estate, and this personal relationship with its attaching Liabilities cannot 
be imposed by the testator. 

‘But if the testator, clearly for the benefit of the designated person, de- 
manded his employment as long as the services were satisfactorily rendered, 
it seems the court should grant a decree for specific preformance, although it 
has been argued in Scott, Control of Property by the Dead (1917) 65 U. or Pa. 
L. Rev. 527, 632, 651, that it might well be against public policy to permit the 
deceased to hamper the administration of an estate. 
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catory directions to employ. The court in the principal case held that 
although the housekeeper was only an incidental beneficiary it would never- 
theless require the guardian to continue her status as long as it was to the 
best interests of the son who was the primary beneficiary, on the ground that 
the testator’s intention that his precatory language have mandatory effect 
should be carried out.1° The case in result appears to go a step beyond the 
present line of decisions, for there has been a marked tendency to give prec- 
atory words only their natural meaning, both in instances like the present, 
and in cases where the precatory language attempts to create a trust.11 It 
would appear, however, that the courts may with less compunction determine 
that precatory language was intended as an absolute direction, than to deter- 
mine that precatory words were intended to cut down a definitely expressed 
prior bequest and thereby set up a whole series of new legal relations. 
[Reprinted, by permission, from 80 U. or Pa. L. Rev. 139.] 


~ 


Below are listed notes or comments (in addition to any reprinted herein) 
concerning recent Wisconsin law, which have appeared in outside law journals 
since our last number went to press: 


Title of Note Wisconsin Authority Discussed Where Published 
Bills & Notes— Klundby v. Hogden, 5 Cin. L. Rev. 360 
Material Alteration— 202 Wis. 438, 
Assent of Parties 232 N. W. 858 (1930) 
Constitutional Law— State v. Gilmer, 
Double Jepardy 202 Wis. 526, 5 Temple L. Q. 651 
232 N. W. 876 (1930) 

Constitutional Law— In re Constitutionality 31 Col. L. Rev. 1185 
Separation of Powers— of Wis. Stat. §251.18, 
Power of Court to Make 236 N. W. 717 (Wis. 

Rules of Practice 1931) 





"In the following cases the courts held that the testamentary expressions were 
not mandatory directions: Jewell v. Barnes’ Adm’r, 110 Ky. 329, 61 S. W. 360 
(1901) (“I desire”); In re Will of Pittock, supra note 4 (“It is my wish... it 
is my request’); Finden v. Stephens, supra note 4 (“My wish and desire”); 
Shaw v. Lawless, supra note 4 (“It is my particular desire that’); Foster v. 
Elsley, 19 Ch. D. 518 (Eng. 1881) (“I declare that’). 

It would seem that by compelling the housekeeper’s employment the court 
forces a personal relationship on the child, but the decision is not to be criticized 
on this score for the testator’s right to appoint a housekeeper or governess for 
his child should be as uncontroverted as his right to name a guardian for the 
child. 

41 Perry, Trusts aNnp Trustees (6th ed. 1929) par. 114; In re Humphrey’s 
Estate, supra note 1; and cases collected, supra note 9. 
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STATE BAR ASSOCIATION 


A Message from the President 


As an undergraduate law student, a young lawyer just ready to hang out 
your shingle, or an attorney with years of experience, you will be interested 
in the Wisconsin State Bar Association and what it can do for you. 

Organized in 1878 by a group of prominent lawyers, headed by Chief 
Justice Ryan, to help members better understand their duties and responsibi- 
ties, the State Bar Association has developed steadily, until today it includes 
about eighty per cent of the lawyers in the state. It unites the bar for social 
and instructional purposes, and helps the group to express itself as a whole on 
important public questions, and to exert the proper influence. 

Through the many services which it renders its members, and through its 
varied publications, the State Bar Association is an invaluable companion and 
servant to the lawyer, from the time that it influences him indirectly in his 





The advisory committee on rules of pleading, practice and procedure, 
provided for by Wis. Stat. (1929) §251.18, was sponsored by the State Bar 
Association, and includes members from both the legislature and the Asso- 
ciation. It studies the administration of justice and advises the supreme 
court of desirable changes in rules to simplify procedure and promote speedy 
determination of litigation upon its merits. The committee recommended 
the adoption of a number of amendments, fourteen of which took effect 
September 1, 1931. These rules have been printed in full on pages 169 ff. 
of the July, 1931, Bulletin of the Association, and will be included in the 
1931 Statutes. 














school days, helps him with his problems of practice and introduces him to 
well known members of his profession, until it depicts the story of his accom- 
plishments in its permanent Proceedings when his career is concluded. 

You can become a member of the Association and share its advantages as 
soon as you are a lawyer in good standing. The Association desires your 
membership, so that you may participate in its benefits, assist in carrying on 
its good work, and help swell the ranks of the organization to include every 
worthy attorney in the state. The procedure in becoming a member is simple, 
and the results you will obtain are manifold. The secretary of the Association, 
Gilson G. Glasier, State Law Library, Capitol, Madison, will be glad to give 
you any information on the subject of affiliation. 

The insert on this page describes one of the projects in which the State 
Bar Association is now engaged, with which you should be familiar and in 
which you should plan to assist. 

CLaRENCE J. Harttey, Pres. 





NEWS OF THE WISCONSIN LAW SCHOOL 


ENROLLMENT.—The total enrollment for the summer session of 1931 was 
113, which is 4 less than the 1930 summer enrollment. 

The enrollment figures for the regular session, as of October 15, 1931, 
are given in the first column below, and in the second column are shown the 
corresponding figures at the same time last year. 

1931 1930 
First year (including Letters and Science 

students taking five or more hours of law) 132 113 
Second year 92 64 
Third year 69 131 
Total 293 308 

It will be noted that the drop in total enrollment is due to the comparatively 
small size of the present third year class, the first class that entered under the 
requirement of three years of prelegal University work; and that the other 
classes show an increase. 


Facutty MoveMents—The summer session of 1931 was taught entirely 
. by members of the regular Wisconsin faculty. Professor W. H. Page taught 
at Cornell University Law School during the second half of the summer ses- 
sion, and Assistant Professor Howard L. Hall at the University of Iowa. 
Assistant Professor N. P. Feinsinger was engaged in a study of the admin- 
istration of the law of divorce in certain Wisconsin counties. Professor R. A. 
Brown, in collaboration with Miss Mary Louise Mark of Ohio State Univer- 
sity, and Mr. Henry Roe Cloud, of the American Indian Institute, of Wichita, 
Kansas, spent several weeks in a study of the administration of law and the 
maintenance of order among the Indians, under the auspices of the Bureau of 
Government Research. The study has resulted in recommendations to the 
Secretary of the Interior concerning amendments to the criminal statutes. 

John E. Mulder has joined the law faculty this fall as a full time 
instructor. Mr. Mulder was graduated from the Wisconsin Law School with 
the class of 1931. Oliver H. Miner and Jacob H. Beuscher, instructors during 
1930-31, are now carrying on post-graduate study in law at Columbia and Yale 
Universities respectively. Both have been awarded scholarships. 


Honors—At the end of the second semester of 1931, two seniors, Jefferson 
Burrus and’ James A. Martineau, were added to the list of those selected earlier 
in the year to membership in the Order of the Coif. Seniors who graduated 
cum laude last June were Berniece N. Lotwin, John E. Mulder, and Vernon 
Swanson. 


Satmon W. Da.serc PrizE—Miss Frieda Dalberg and Mrs. Julia Dal- 
berg Bowers, of Milwaukee, have created a trust fund of one thousand dollars 
in memory of their brother, Salmon W. Dalberg, a graduate of the Wisconsin 
Law School. Mr. Dalberg was born May 10, 1860, in Madison. He graduated 
from the University of Wisconsin with the class of 1881, and from the Law 
School in 1883. He practiced law in Milwaukee, where he was a prominent 
member of the bar. He died at the height of his career, in July, 1916. 

The regents have voted that the income from the fund be used to provide 
a prize to a member of each graduating class of the Law School. In June 
1931 the prize was awarded for the first time. Upon recommendation of the 
law faculty, on the basis of scholarship, the winner was Berniece N. Lotwin. 








